
June 4, 2012 

The Honorable Berle M. Schiller 
United States District Judge 
United States Courthouse 
601 Market Street, Room 13613 
Philadelphia, Pennsylvania 19106 

Re: 	 Malibu Media, LLC v. John Does 1·15 
United States District Court for the Eastern District of Pennsylvania 
Docket No.: 2: 12·cv·02090 

Your Honor: 

I received a letter from Comeast advising me that my IP address is listed as one of the John Does 
in the above captioned case. I was shocked and outraged on receiving this information because I 
have never knowingly downloaded any movie illegally and certainly have never uploaded any. 
Moreover, until I began investigating the matter after receiving Comeast's notice, I didn't know 
what a BitTorrent was or even that such a thing existed. Finally, I was at work when Malihu 
Media reports that my ISP was logged. I did some internet research and am attaching some 
material that I hope will be helpful as you evaluate this case. 

On examining the number of Malibu Media cases filed in Pennsylvania (Attachment I) and 
nationwide (Attachment 2), it appears that the generation of lawsuits to collect settlements is an 
important component of the plaintifrs business model as discussed by Cashman (Attachment 3, 
"Malibu Media, LLC-New "Copyright Troll" on The Block"). If a production is found to be 
intended as much to generate revenue through instigation of litigation as through sales and 
royalties, is it still considered a "useful art" for purposes of copyright protection? Mr. 
Cashman's article also describes his analysis of Malibu Media's perceived lineage. 

I am also attaching articles discussing the issue of improper joinder in previous cases including 
findings that Malibu Media's local counsel distorted the apparent case volume placed on the 
court system and evaded paying appropriate filing fees by this means. (Attachment 4, "Judge 
Throws out Mass John Doe Porn Copyright Lawsuits"; Attachment 5, MISSION 
ACCOMPLISED? New York's Split Southern Court"). There is also a ruling from Arizona 
regarding the concept of Joinder in BitTorrent cases that may be of interest (Attachment 6, "New 
Arizona Rule: You are only properly joined with those you upload to or download from"). 
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Lastly, I am attaching several commentary regarding the disposition of such cases in different 
courts (Attachment 7, "UPDATE 3: More of Mike Meier bittorrent cases consolidated"; 
Attachment 8, "Virgina Judge Severs and Dismisses ALL Malibu Media, LLC Bittorrent Cases"; 
Attachment 9, "New York judge blasts trolls' practices, recommends banning mass bittorrent 
lawsuits in that district"; and Attachment 10, "Florida Judge consolidates and freezes ALL 
SMALLER BITTORRENT CASES for plaintiff attorney"). 

In several cases I have provided copies of the court decisions on which the commentary noted 
above were based. I apologize for the abundance of reading material; I wish to minimize any 
burden on your part to locate the primary source documents. That said, there is much more 
information on the internet regarding Bittorrent cases and Malibu Media in particular than is 
practical for me to send you. I hope you find the recent developments discussed in the various 
attachments helpful as you begin to frame this case in your mind. 

Respectfully, 

A John Doe 

enclosures (10) 
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MALIBU MEDIA, LLC v. JOHN DOE 1-7 ., _nnn +1078 

F,jed Apn! 19, LOl2 as 2:2012(v02093 UodatC'o: t-lJi 20, 2012 00 33:·~6 


Plaintiff: MAUBU MEDIA, LLC 

Defendant: JOHN DOE 1~7 

Cau.e Of Action: Copyright Infringement 

Today on Verdict


Court: Third Circuit )0 Pennsy!van1a )0 Eastern District Court The Citizens United Case and Jeffrey 
Tvpe: IntellectL.al Property )0 CopyriQ*'!t5 	 Toobln~s Account of It In The New 


Yorker: An Interesting Story but an 

Incomplete Argument 


MALIBU MEDIA, LLC v. JOHN ODES 1-14 lustla columnist and U.C. Davis 

Filed: AP~II 19, 2012 as 2:2012cv02084 Updated: May 20, 2012 00:33:42 law protessor Vlkram Amar 


comments on legal jOurnalist 

Plaintiff: MAUBU MEDIA, LLC Jeffrey Toobln's recent artlde In 

Detendant: JOHN DOES 1~14 The New Yorker regarding the hIghly 


controversla! CItizens United case, holding

C8UM Of AttIon: COpyright Infringement 

that not Just persons, but also 

Court: Third Clrl:uit > Pennsylvania> Eastern District Court corporatJons, have a first Amendment 


right to spend money to advocate tor orType: Intellectual Property )0 copyrights 
against candidates tor election. 

av Vlkram David Amar
MALIBU MEDIA, LLC v. JOHN DOES 1-15 

Fileu: Apfi119, 2012 <:IS 2'2012cv02077 Updateo; May 20, 201200;33;37 


Plaintiff: MALIBU MEOlA. LLC 	 Ask a lawyer 

Questton:


Defendant: JOHN DOES 1~ 15 
Ente~ ycvr quest~on here. e.g., Po need a ban 

Cause Of Action: Copynght Infringement l"wyer? 

Court: Third Circuit,> Pennsylvania )0 Eastern Olstnct Court 

TVpe: Intellectual Property" Copynghts 

I A.. Question I 

Legal Answers Leaders 


MALIBU MEDIA, LLC v. JOHN DOES 1-15 
level 5 

Filed: Apni 19, 2012 as 2:2012cv02090 Updated: May 20, 2012 00:33:41 	 Ma.well Charles tlvingston Esq, 

•
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Plaintiff, MAUBU MEDIA, LLC 1150 f'Q,,,ts 


Defendant: JOHN DOES 1-15 """ 5klmberty It. khmb1l!'r 

Cau.. Of ActiOn: Copyright Infringement 31 liInswen; 


1550 Potnts

Court; Third Circuit> Pennsylvania> Eastern District COurt 

!.eve! 6 

Type: Intellectual Property )0 COpyrights AnGntW S,eselier 


26 A!l$woers 
750 Points 

MALIBU MEDIA, LLC v. JOHN DOES 1-16 
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Type; Intellectual Property )0 Copyrights 
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http://doekels.justia.comlsearch?query~Malibu+Media%2C+LLC%C2%AO&state=pennsylvania 5/28/2( 

Case 2:12-cv-02090-BMS   Document 9   Filed 06/06/12   Page 5 of 88

http://doekels.justia.comlsearch?query~Malibu+Media%2C+LLC%C2%AO&state=pennsylvania
http:IntellectL.al


Cases filed in Pennsylvania matching "Malibu Media, LLC" :: Justia Dockets & Filings 

MALIBU MEDIA, LLC v. JOHN DOES 1-16 
F,led: Apcll 19, 2012 as $:20]2(1;02091 Upd0ted: May 19, 201;2 CO 56.40 

Plaintiff: MALIBU MEDIA, LLC 

Defendant: JOHN DOES 1-16 

Cause 01 Actlon: Copyright Infringement 

Court: Third Orcuit > PennsylvanIa> Eastern Dlstnct Court 

Type: Intellectual Property> Copyrights 

MALIBU MEDIA, LLC v. JOHN DOES 1-18 
FHed: April 19, 2012 as 2:2012c'I02095 Updated: May 19, 2012 00:56:28 

Plaintiff: MAUBU MEOlA, lLC 

Defendant: JOHN DOES 1-18 

Cause Of ActIon: Copyright Infringement 

Court: Third Circuit> Pennsy!vanla > Eastem District COl,..'rt 

Type: Intellectual Prooerty > Copyrights 

MALIBU MEDIA. LLC v. JOHN DOES 1-18 
Flied: April 19, 2012 as 2:2012c,,02096 updated: May 19, 201200'56:25 

Plaintiff: MAllSU MEDIA, LLC 

Defendant; JOHN DOES 1·18 

Cau" Of Action: Copyright Infrtngement 

Court: ThIrd Circuit> PennsylvanIa> Eastern Dlstnct Court 
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MALIBU MEDIA, LLC y. JOHN DOES 1-22 
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MALIBU MEDIA, LLC v. JOHN DOES 1-22 
Filed: Ap"''' 19, 2012 as S;2011cv02088 Updated: May 20, 2012 00<34:19 

Plaintiff: MALlBU MEDIA, LlC 

~efendant: JOHN DOES 1-22 

Cause Of Action: Copyright Infringement 

Court: Third CIrcUIt> pennsy'vanIa> Eastern O;str,ct Court 
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MALIBU MEDIA. LLC v. JOHN DOES 1-25 
Filed: April 19, 2012 as 2:2012;;:\'02094 Updated: May 20,2012 00:33:39 

Plalnllff: MAUBU MEDIA, llC 

Defendant: JOHN DOES 1-25 

CeuH Of Action: Copyright Infnngement 

Court: ThIrd Circuit> Pennsylvania> Eastern District Court 

Type: Intellectual Property> Copyrights 

MALIBU MEDIA, LlC v. JOHN DOES 1-10 
F led· February 8, 2012 as 2: 2012(,.00666 uPdated. May 2, 2012 23.32 0) 

Ptalntlff: MAUBU MEDIA. lLC 

8m afraid this question does 
not provide sufficient details to warrant an 
Intelligent answer. You would need to 
provide more details in order for an 
attorney to answer this quest!on .... 
(more] 
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MALIBU MEDIA, LLC v. JOHN DOES 1-11 

Flied: Feo;uary 8, 2012 as 2:2012cv00667 Updateo: May 2, 2012 23:32:01 
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Court: Nlntio C'rcUlt :> CalifornIa:> Eastern District Court 

Type: Intel!ectual Property:> Ccpynghts 

Malibu Media, LLC v. John Does 1 through 35 
F:led: May 9, 2012 as 3:2012cv01135 Updatet1; May 23, 7012 21 34:55 

PlaIntiff: Malibu Media, LLC 

Defendant: John Does 1 through 35 

Cause Of Action: Copyright Infringement 

Court: Ninth Circuit:> California )0 Southern DIstrict Court 

'type: Intellectual Property:> COpyrights 

Malibu Media, LLC v. John Does 1 through 10 
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Malibu Media, LLC v. John Does 1 through 11 
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CaUIMl Of Action: Copyright Infringement 
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Type: Intellectual Property> Copyrights 

Malibu Media, LLC v. John Does 1 through 11 
Filed: A,o,",j 30, 2012 a<; 3:2012cvOl061 Updatf'd: May !tl, 2012 06 04:32 

Plaintiff: Malibu MedIa, LLC 

Defendant: John Does 1 through 11 

cause Of Action: Copyright Infringement 
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Type: lntellectual Property> Copynghts 
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Type: Intellectual Property:> Copyrlghts 
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P1.lnti": Malibu Media, lLC 

Defendant: John Does 1 through 7 

CeuH Of Adlon: Copyright Infringement 
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Malibu Media, LLC Y. John Does 1 through 8 
Filed- A";;:'"I' 30, 2012 a" 3-2012(J01054 Updated: May 14, ;:>Ol} 06 04 .~2 
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Defendant: JOHN DOES 1·16 

Cause Of Action: Copynght Infringement 

COurt: Thtrd Circuit:> Pennsylva'1ia :> Easter') District Court 

Type! Intellectual Property:> COPYrights 

http://dockets.justia.comlsearch?query=Maiibu+Media%2C+LLC%C2%AO&page=2 5128/2( 

Case 2:12-cv-02090-BMS   Document 9   Filed 06/06/12   Page 11 of 88

http://dockets.justia.comlsearch?query=Maiibu+Media%2C+LLC%C2%AO&page=2
http:19,20120056.26


Cases filed matching "Malibu Media, LLC " :: Justia Dockets & Filings 

MALIBU MEDIA, LLC v.JOHN DOES 1-16 

Fded: April 19, 2012 as 5:2012cvQ2091 Updated: May 19,201200:56:40 


Plaintiff: MAUSU MEDIA. LLC 


Defendant:. JOHN OOES 1~16 


Ca\lU Of Action: Copyright Infringement 


COurt: ThIrd Circuit> Pennsylvania> eastern DistrIct Court 


TV,.: Intellectual Property;. Copyrights 
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of Justla. 

© 2007~2012 )ustla :: Company:: Terms of Service:: PrIvacy Policy:: Contact Us 
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TorrentLawyer™, a Cashman Law Firm, PLLC Blog 

Where Computer Law &Criminal Law Meet 


Feeds: 
Posts 
CQmments 

Malibu Media, LLC - New "Copyright Troll" on the Block. 

March 6, 2012 by hQustQnlawy3r 

There seems tQ be a new production company who has decided that it is a better business model fQr 
them to start suing internet users (e.g., copyright trolling) rather than selling their cheap flicks on the 
internet one by one. The cQmpany name is Malibu Media, LLC, and while the actual "film" allegedly 
dQwnloaded probably varies from case-tQ-case, it appears as if "Tiffany Teenagers in Love" seems tQ 
be the primary title they are using in their lawsuits. 

What surprises me is that while this is a new "troll" (using the term loosely,) the lQcal counsel they are 
using suggests to me that the same entity (behind the Patrick Collins. Inc.. K-Beech, Inc.. NuCorp, Inc., 
Raw Films, Ltd" Zero Tolerance, etc. casesl is alsQ behind this case. In Qther words, this is simply a new 
client climbing on the bandwagQn 10Qking to cash in Qn the ongoing mass extQrtion scheme. The rules, 
however, have not changed. 

Pasted below is a list of the cases, separated by the CQurt in which the case was filed in, and who the 
IQcal cQunsel is. I have dealt with each Qne of these guys before, SQ as far as I am cQncerned, this is just 
Qne mQre troll to add to the list of companies who are suing defendants. I have included the newer 
filings of Raw Films, Ltd. to shQW that these are the same attorneys. 

CalifQrnia Central District Court - Adam M. Silverstein of Cavalluzzi & Cavalluzzi 

Malibu Media LLC v. John Does 1-10 (Case no. 2:12-cv-01647) 
Malibu Media LLC v. John Does 1-10 (Case no. 2:12-cv-01675) 
Raw Films, Ltd. v. John Does 1-10 (Case no. 2:12-cv-01653) 

Virginia Eastern District Court - David / Wayne Q'Br.yan Qf Q'Br.yan Law Firm 

https:/ltorrentlawyer.wordpress.coml20 l2/03/06/malibu-media-copyright -infrinjl,ement-bittorrent -troll! 5/28/20 I 
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Malibu Media, LLC v. John Does 1-26 (Case no. 1:12-cv-00160! 
Malibu Media, LLCv. John Does 1-26 (Case no. 1:12-cv-00161! 
Malibu Media, LLC v, John Does 1-15 (Case no, 1:12-cv-00163)' 
Malibu Media, LLC v, John Does 1-27 (Case no, 1:12-cv-00165) 
Malibu Media, LLC v, John Does 1-08 (Case no, 1:12-cv-00166! 

California Southern District Court - Adam M. Silverstein of Cavalluzzi & Cavalluzzi 

Malibu Media, LLC v, John Does 1-13 (Case no, 3:12-cv-00358) 

Malibu Media, LLC v. John Does 1-25 (Case no, 3:12-cv-00362) 

Malibu Media, LLC v. John Does 1-15 (Case no, 3:12-cv-00369) 

Raw Films, Ltd, v. John Does 1-11 (Case no, 3:12-cv-00368) 


Colorado District Court - Jason Aaron Kotzker of Kotzker Law Group 

Malibu Media. LLC v, John Does 1-29 (Case no. 1:12-cv-00397) 

Malibu Media. LLC v. John Does 1-16 (Case no, 1:12-cv-00399) 

Malibu Media, LLC v, John Does 1-30 (Case no. 1:12-cv-00402! 

Malibu Media, LLC v. John Does 1-10 (Case no, 1:12-cv-00405! 

Malibu Media, LLC v, John Does 1-27 (Case no. 1:12-cv-00406) 

Malibu Media, LLC v. John Does 1-18 (Case no. 1:12-cv-00407! 

Malibu Media, LLC v, John Does 1-15 (Case no. 1:12-cv-00408) 

Malibu Media, LLC v. John Does 1-27 (Case no. 1:12-cv-00409! 


District Of Columbia District Court - Ion A. Hoppe of Maddox Hoppe Hoo£nagle & Hafey LLC 

Malibu Media LLC v, John Does 1-5 (Case no, 1:12-cv-00233) 

Malibu Media LLC v. John Does 1-16 (Case no, 1:12-cv-00235) 

Malibu Media LLC v. John Does 1-11 (Case no. 1:12-cv-00237) 

Raw Films. Ltd. v. John Does 1-3 (Case no. 1:12-cv-00234! 

Raw Films, Ltd. v, John Does 1-19 (Case no, 1:12-cv-00236! 


Pennsylvania Eastern District Court - Christopher P. Fioreof Fiore & Barber LLC 

Malibu Media LLC v, John Does 1-15 (Case no. 2:12-cv-00664) 

Malibu Media LLC v. John Does 1-17 (Case no, 2:12-cv-00665J 

Malibu Media LLC v. John Does 1-10 (Case no. 2:12-cv-00666) 

Malibu Media LLC v, John Does 1-11 (Case no. 2:12-cv-00667! 

Malibu Media LLCv. John Does 1-22 (Case no. 2:12-cv-00668! 


On a personal note (obviously not legal advice, as each plaintiffabove handles cases differently, and each 

httn.' Iitorrpnt l"wver.wordnre~s.com/2012/03/06/malibu-media-copvright -infringement -bittorren t -trolll 5/28/20 
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gals (who often do not even sound sober and are probably sitting in a cubicle somewhere reading you a script) 
are not attorneys and likely do not have authority to settle your case, If you have spoken to me, you 
know my opinion is that 1) they shouldn't even be calling you in the first place, and 2) you should not 
be discussing your case with them, 

ADVERTISEMENT 

Posted in Computer Law. Federal Criminal Law. P2P. Peer-to-peer. Torrent I Tagged 1:12-cv-OOl60. 
1:12-cv-00161. 1:12-cy-00163. 1:12-cv-00166. 1:12-cv-00233. 1:12-cy-00234. 1:12-cy-00235, 1:12-cv-00236. 
1:12-cv-00237. 1:12-cv-00397. 1:12-cv-00399. 1:12-cv-00402. 1:12-cv-00405. 1:12-cv-00406. 1:12-cv-00407. 
1:12-cv-004Q8. 1:12-cv-00409. 2:12-cv-00664. 2:12-cv-00665, 2:12-cv-00666, 2:12-cv-00667, 2:12-cv-00668. 
2:12-cv-01647. 2:12-cv-01653. 2:12-cv-01675. 3:12-cv-00358. 3:12-cv-00362. 3:12-cv-00368. 3:12-cv-00369. 
Adam Silverstein. Cavalluzzi & Cavalluzzi. Chris Fiore. Christopher Fiore. Christopher P. Fiore. Fiore 
& Barber. Iason Aaron Kotzker, Iason Kotzker. Iohn Does. Iohn Hoppe. Ion A Hoppe, Ion Hoppe. 
Kotzker Law Group. Maddox Hoppe Hoofnagle & Hafey. Malibu Media LLC, O'Bryan Law Firm. 
Raw Films. Wayne O'BJ;yan I 26 Comments 

26 Responses 

'.4!;'
r.t. • Ii: 
~~ .r,t 

1. 	on March 7. 2012 at 2:04 am l.&iilil Yi Anonymous 
Interesting to see some action in the remaining districts of California. The same attorneys working 
Central CA filed a batch of cases about a year ago, but they were all very small (10 Does) and it 
was before things were brought to a head in CAND. It'll be interesting to see if there is less 
tolerance for this scam as a result of what has happened up North, and if the judges are now wise 
to the scam. 

~1~ 
2. 	on March 7. 2012 at 9:44 pm I .&iilil i1tA.~, Christina Saunders 

After a short conversation with the notorious non-lawyer Elizabeth Jones in the "litigation 
department," at Malibu Media (same person sitting in Florida who handles settlements with 
Patrick Collins)-it's clear to me that Malibu Media is in-fact the same company as Patrick Collins 

https:lltorrentlawyer. wordpress,coml20 12/03/06/malibu-media-copyright -infringement -bittorrent-trolll 5128/20 I 
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and Raw Films. It also makes sense as to why the same players keep showing up representing 
Plaintiffs on the docket. While unsubstantiated, I have my suspicions that operating as the new 
kids on the block-"Malibu Media" -is merely part of the smoke and mirrors being used to keep the 
District Courts from catching on to what these guys are really doing. 

{},~;~. 
3. on March 8. 2012 at 3:17 am I Bf1!1¥~:t.. ,', jaz 

Does anyone know how long ISPs are saving log files these days, and any opinion on know time 
differences effects who the Trolls target? Also, I wonder if anyone has challenged the nature of 
data collection. Texas does require Private Investigators to be licensed, insured, etc .. 

o 	 on March.8, 2012 at 1:40 pm I Bf1!1¥ ~ houstonlawy3r 
Generally, while each ISP's "IP retention policy" may differ, the general industry standard is 
that IP data is kept for SIX (6) MONTHS. After this time, the data is purged forever. However, 
if during this time a subpoena is issued as to a particular date/time stamp, that record is 
generally lifted and copied into a second database which is kept for a significantly longer time 
(I have heard numbers such as 10 years, and forever). So while the trolls have three years from 
the alleged infringement to file suit, they need to act fast or else the ISPs won't have the data to 
tum over to them. FYI, Congress is working now as we speak to extend this number 
significantly. 

.. .. t· 
"X)II(t'.)11(.. 

a 	 on March 8, 2012 at 4:20 pm. t .. • Anonymous 

Two articles for your reference. 


This article focuses primarily on cellular data. However, it's pretty safe to say that AT&T 
and Verizon's Internet businesses are similar to the wireless retention policies. 

http:Uwww.wired.com/threatleveIl2011/09kellular-customer-datal 

Here is a PDF from the Dol, to be used as a guide for law enforcement and ISP retention 
policies. 

htt.p:/lwww.wired.com/images blogs/threatleveIl2011/09/retentionpolicy.pdf 

This article is dated. But, it gives a glimpse of what "industry standards" definitions could 
be. 

Like Mr. Cashman said, it varies, and varies a great deal. Six months is most likely 
considered on the low side. 

~ 
4. 011 March 9. 2012 at 10:38 am I Bf1!1¥ f'"~ Bob Dobbs 

httns :lltorrentlawver. wordoress,eoml20 12103/06/malibu-media-copyright-infringement -bittorrent-trolll 5/28/2(] 
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By Grant Gross. IDG News May 4. 2012 12:30 pm 

A judge in New York has shot down the attempt of three pornography studios to sue nearly 80 

people for allegedly downloading movies on BitTorrent, with the judge slamming the studio's 

efforts to file lawsuits against multiple anonymous defendants. 

Magistrate Judge Gary Brown denied the studio requests to 

subpoena the names associated with 79 IP addresses, with Brown 

arguing that IP addresses aren't enough evidence to pinpoint who 

actually downloaded a file from BitTorrent. 

"The assumption that the person who pays for Internet access at a 

given location is the same individual who allegedly downloaded a 

single sexually explicit film is tenuous, and one that has grown more so over time," Brown wrote in 

his ruling, first noted by the Fight Copyright Trolls blog. "An IP address provides only the location 

at which one of any number of computer devices may be deployed, much like a telephone 

number can be used for any number of telephones." 

Brown, of U.S. District Court for the Eastern District of New York, allowed the lawsuits to move 

forward against only one defendant in each of four so-called John Doe lawsuits targeting 

anonymous Internet users. 

Brown's 26-page order, issued Tuesday, could be a turning point in a massive effort to sue 

BitT orrent users for copyright infringement, said Mitch Stoltz, an attorney with the Electronic 

Frontier Foundation, a digital rights group that has opposed the John Doe lawsuits. 

http://v/ww.pcworld.comlarticIe/255061/judge _throws _ out_massjohn_doe..Jlorn _ copyrightJawsuits.html 5/28/2 
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Since mid-2010. movie studios and other content producers have sued more than 220,000 


BitTorrent users for copyright infringement. Brown noted in his ruling, Citing a U,S, News and 


World Report story. 


Brown's ruling was broader than BitTorrent decisions from most other judges. and could be a 


model for future court decisions, Stoltz said. There's been a "huge split" among judges on 


whether to grant subpoena requests in these mass John Doe infringement lawsuits, although 


judges in California. Illinois and Washington. D.C., have taken Similar stances to Brown's. he said, 


"Many (judges) will see this as confirmation." Stoltz said of Brown's ruling. ''There absolutely is a 

trend toward shutting down this sort of abuse of discovery." 
Len 

User's Identity Unproven 
Brown took studios K-Beech, Malibu Media and Patrick Col/ins Inc, to task for their use of John 


Doe lawsuits seeking the identities of defendants by IP address. A number of people, including 


family members of the owner of the Internet account, visitors or free-riders on an open Wi-Fi 


network. could have access to an IP address and accomplished the alleged downloads. Brown 


wrote. 


One defendant said he was at work during the time of the alleged download, Brown wrote. A 


second defendant said the plaintiffs targeted a closed account with an ISP. A third John, or Jane, 


Doe said she has "religious. moral, ethical and personal" objections to porn, but suggested the 


down loader may have accessed her unsecured Wi-Fi network. 


The lawyer for a fourth John Doe said his client is "an octogenarian with neither the wherewithal 

nor the interest in using BitTorrent" to download porn, Brown wrote. 

The judge's decision will make it difficult for the studios to fight "rampant" online piracy, said 

Jason Kotzker, the lawyer for Malibu Media and Patrick Collins. ,
DO 
THI"If copyright holders are to be able to take any steps to fight piracy, they must start with evidence HOI 

relating to an IP address," Kotzker wrote in an e-mail. "The only way to know who was controlling P1lOo 

the IP address at the time of infringement is by the court granting initial discovery." ,
tv_~ 

Many of the infringement cases are settled, with the infringers taking responsibility for their '._
actions, Kotzker added. Sin 

But tens of thousands of BitTorrent users infringe his clients' copyrights every month, he added. 


Without a way to identify them, "intellectual property has no value," he said. "A right is no longer a 
 •
right if it cannot be enforced Should my clients just surrender and give up?" 

Lawsuit Continues 
K-Beech disagrees with the judge's decision, said Frederic Abramson, a lawyer for the studio. K

Beech will move forward with its lawsuit against John Doe No.1, he said. iI 
htto:llv.ww.pcworld.comlarticle/255061 Ijudge_throws_out_massjohn_doc-pom_copyright_lawsuits.html 5128. 
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Brown, in his ruling, also suggested the pom studios may be shaking ~ 


down defendants for settlements by preying on the defendants' fear 


that their names would be publicly connected with pornography, 


One defendant offered a negotiator for studio K-Beech "unfettered 


access" to his computer in an effort to prove he did not download the 

movies, Brown wrote, K-Beech instead pushed for a settlement or for the lawsuit to move forward, 

Brown wrote, 

"This suggests an approach that is highly inappropriate," Brown said, 

The EFF's Stoltz agreed, saying the mass BitTorrent lawsuits attempt to force the owner of the IP Best 

address to "either pay up or finger someone else," MOSI 

"This is a business model that depends on them getting relatively small settlements in the several

thousand-dollar range from a large number of people," Stoltz said, "If they're not getting large 

numbers -- if they have to go through a full court process with any appreCiable fraction of the 

people they're targeting -- they're not making any money," 

Grant Gross covers technology and telecom policy in the U.S, government for The IDG News 

Service, Follow Grant on Twitter at GrantGross, Grant's e-mail addressisgranCgross@idg.com. 
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MISSION ACCOMPLISHED? New York's Split 

Southern District Court 


May 17, 2012 by houston1awy3r 

It is very easy to put up a banner claiming "MISSION ACCOMPLISHED - NO MORE 
BITTORRENT CASES IN SOUTHERN DIS1RICTOF NEW YORK," but reality is not that simple. 
A judge can give a ruling, and it can be a darned good ruling which is binding on all other judges in 
that federal district (similarly, that ruling is persuasive for judges in other federal districts). One such 
case is the case written up by Sophisticated Jane Doe in her "The Domino Effect: Trolls are not 
welcome in the Southern District of New York anymore 
(http://£ightC(~yrighttrolls.com/2012(Q5116/the-domino-effect-trolls-are-not-welcome-in-the
southem-district-of-new-york-anymorel)" article posted just moments ago. I do not need to re-write 
this up - she did a wonderful job, and there is no reason to duplicate her efforts. 

That being said, this case does merit some discussion. The name of the case is Digital Sins, Inc" v, 
John Does 1-245 (Case No. 1:11-cv-08170, or 11 Civ, 8170) [misspelled], filed in the U.s. District Cow 
for the SOUTHERN DIS1RICT of New York (remember our blQg post about forum shopping 
(http://toITentIa\o\::yer.wordpress.com/2012/0SI17/forum-shopping-by-copyright-trollsl) there?). I am 
happy to share that the case is now SEVERED AND DISMISSED. Obviously, congratulations to thE 
Cashman Law Firm, PLLC clients who were part of that case. This ruling is WONDERFUL for you, 

As far as I am concerned, this ruling was the order I was waiting for back in March when I reported 

torrentlawyer.word press, comf2012f05/ ... /mission-accompl is hed-new~yorks-spljt~southem-district-<:ourti 
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that all of copyright troll Mike Meier's New York cases were consolidated by fudge Forrest 
(http://torrentla''''O'er.wordpress.com/2012103/12/update-more-of-mike-meier-bittorrent-cases-soon
to-go-bust/). Similarly, you'll see what I thought would happen in my "New York Judge consolidates 
and freezes SMALLER BmORREt\T CASES for plaintiff attorneY 
(http://torreotlawyer.wordpress.comI2012103/05fmike-meier:hittorrent-cases-frozenJ)" article earlier 
that month. Well in short, my opinion with hindsight was that all this was a dud, and Judge Forrest 
merely consolidated the cases to rein in Mike Meier so that she can control him and his cases so that 
they all had uniform outcomes. This was Obviously a ~ in the right direction, but it did not dispose 
of the cases in their entirety. Perhaps because Judge Forrest had experience vdth copyright cases in 
the past, she thought she should be the one to preside over them. However, in my opinion, she just 
made them more orderly; she didn't rule on the underlying issues plaguing each of Mike Meier's 
cases. 

Here comes Judge Colleen McMahon of the same Southern District as Judge Forrest, and she (like 
Judge Forrest) has my respect. In her ruling on Tuesday, she took the opportunity to take a John Doe 
ruling, and tum it into NEW LAW FOR NEW YORK COURTS (obviously I am referring to the 
federal courts). What impressed me was that not only was she aware of Judge Forrest's activities, she 
changed the law by dissenting with them. 

"Judges Forrest and Nathan, have decided to allow these actions to go forward on a theory that 
permissive joinder was proper. I most respectfully disagree with their conclusion." (pA) 

Further, she ruled that if Mike Meier wanted to sue these 244 defendants, he may do so in separate 
lawsuits, AND HE MUST PAY THE $350 FILING FEE FOR EACH LAWSUIT (that's $85,400 in 
filing fees that Digital Sin, Inc. will have to pay if they want to go after the dismissed defendants). 

"They are dismissed because the plaintiffhas not paid the filillgfee that is statutorily required to 
bring these 244 separate lawsuits." (pA) 

What made this case blogworthy (and you'll notice, I rarely post about the run-of-the-mill dismissals 
that happen every day in various jurisdictions when their rulings teach nothing new) was that Judge 
McMahon suggested TWO STRATEGIES to John Doe Defendants that she believes would 
successfully refute the plaintiff attorney's geolocation evidence as proof that the court has personal 
jurisdiction over the accused IP addresses. 

Firstly, she suggests that the John Doe defendants not living in the jurisdictional confines of the court 
simply file a SWORN DECLARATION that they live somewhere else. 

"John Doe 148 could have overcome [the geolocation data evidence provided by the plaintiffl by 
averring [e.g., il1 a sworn decarationl that he was a citizen and residel1t of some state other than New 
York - even New Jersey or Connecticut, portions of which are located within the geographic area 
that is covered by the geolocation data." (empllasis added, p.S) 

Secondly, she said that since plaintiff attorneys are getting the personal jurisdiction right (e.g., filing 
lawsuits against Californians in California, against Texans in Texas, etc.), defendants could start 
asserting the "WRONG VENUE" argument (essentially saying, "Court, yes, I live in New York. Bul 
I was sued in Long Island and I live in Buffalo. It would be an extreme hardship for me to travel 

torrentlawyer,wordpress,com/2012/051, . .Imission·accomplished-new~yorks~split*southem-distrid~courtl 
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dOlh'I1 to Long Island every time I need to show up for a hearing there to defend my case,"), The 
actual verbiage suggested by the Court is that "" ,plaintiffhas failed to plead facts rom which a 
reasonable trier offact could conclude that this Court has personal jurisdiction over this John Doe, or 
that venue is properly laid in this district," (emphasis added), 

Next, this ruling is VERY EXOTING because it puts handcuffs on Mike Meier should he wish to file 
against any of the severed and dismissed defendants in a follow-up case. Those rules are: 

1) When an ISP complies with a subpoena request, it may not share the telephone number or e
mail address of the subscriber with the plaintiff attorney. 

2) Assuming the ISP does not file a motion to quash (it obviously may At'\lD SHOULD do so on 
behalf of its subscribers [my opinion]), the ISP shall share the subscriber's information WITH 
THE COURT ONLY (not directly to the plaintiff as is usually done), and the court will 
disclose the information to the plaintiff attorney, (I'm not sure the benefit of this - they still 
get the contact information of the John Doe Defendants this way). 

3) The plaintiff may use the information disclosed ONLY FOR THE PURPOSE OF LITIGATING 
THAT CASE (so the plaintiff may no longer use the threat of future litigation if they do not 
immediately settle to extort a settlement. This was a tactic used by many plaintiff attorneys (most 
notoriously, Prenda Law Inc. who admitted that they dismissed the case so that they can go after th~ 
John Doe Defendants [extorting settlements] without the court's involvement). 

Lastly - and her timing i., quite interesting as we just finished writing about forum shopping in 
bittorrent cases (http://torrentlawyer.wordpress.cQID/2012/05116/forum-shopping-is-the-link
behveen-the-tx-dc-millennium-tga-inc-lawsuits/) - she warned Mike Meier not to engage in "judge 
shopping." 

"Lest plaintiff's counsel think he can simply put cases against the severed and dismissed John Doe 
defendants into the wheel for assignment to yet another judge, I remind him of Local Civil Rule 
1.6(a) [which requires the plaintiff attorney to bring the existence of potentially related cases to the 
attentioll of the Court]. H 

For your reading pleasure, I have pasted a copy of the order below. For my Olh'J1 opinion on the 
topics discussed by the judge, I have pasted them below the judge's order. 

lorren llawyer.wordprsss.comI2012/051., ,/mission-accomplished-f19w-yorks-spIiHiouthem-dislnct-courtf 
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View tbisdocument on Scribd (http://www.scribd.coro/doc/93798958) 
MY OPINION: There is more here that I did nol wrile about, namely that the judge believes llral all th 
bittorrent cases currently being held by Judge Forrest and Judge Nathan should be assigned ove 
to her so tilat she can dispose of them once andfor all. She also went into other judge's rulings which 
duplicate content in other articles on lite blog. However, once again, we have another wonderful ruling. 
However, moving forward, perhaps I am a bit jaded, but I dolt 'I foresee Judge Forrest or Judge Nathan 
tomorrow assigning ove,. all Iheir bittorre11t cases to this judge. There is 110£0 a disagreement in tl1e Nel 
York courts (as there are ill many jurisdictions) as to how to handle Ihese cases. I would love 10 jump u/ 
and down, wave a banner and declare "MISSION ACCOMPLISHED - NO MORE BITTORRENT 
CASES IN SOUTHERN DISTRICT OF NEW YORK" bllt quite frankly this is /Jot reality. 

More likely than /lot. plaintiff attorneys SUd1 as Mike Meier, Jason Kotzker, and any other copyright 
troll who wants to file in New York will continue to file there. As you can see in my /01'llnl shO,J2ping 
artic/e (http://torrent/awyer. wordpress.comI2012/Q51171forum -shopping-by-coPJIright-lrollsD (wil ieh 
SilOUld more properly be called "Judge Shopping"), an attorney can in ONE DA Y file 9 SEPARATE 
CASES and receive 7 SEPARATE JUDGES, as was the case 'With Kotzker's recent filings. 

In addition, while the SWORN DECLARATION argument and the VENUE arguments are both 
easy solutions to disprove the plaintiff's prima facia case for personal jllIisdiction (meaning, the ban 
minimum a court will require in order to accept the fact that it has personal jurisdiction over the 
defendants in the case), a John Doe Defendant hoping to hide his identity from the plaintiff attomej 

torrentlawyer,wordpress.com12012/05f, ,jmission~accomplished~new·yorks~split~southem-djstrict-courti 
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and quash a subpoena should not be excited by these solutions. 1) For the sworn declaration, they' 
necessarily be giving up their true location (they cannot lie that they live in Connecticut when they 
live in California), and we all know that Mike Meier is only ONE local attorney to a larger IP 
monetization group ("The Copyright Enforcement Group") which has other attorneys in other 
states, and who continues to recruit new hungry would-be copyright trolls. So even if they succeed 
in getting their case dismissed here, guess who will be filing against them in their home state's fedel 
court? 2) A John Doe Defendant who asserts the "correct state, wrong venue" argue just made a bi: 
blunder - he admitted that personal jurisdiction is proper in that state. Rules for venue are based ( 
a number of factors, NOT ONLY WHERE THE DEFENDANT LIVES. Similarly, no doubt the 
plaintiff will respond in a wrongful venue argument in a motion to quash that "John Doe filed this 
motion to quash asserting y\,rongful venue (which by the way is not a valid ground to quash a 
subpoena; jurisdiction IS), but he is not a party to the action [yet] and thus he has no standing to filt 
this motion to quash." Remember this? Lastly and realistically, the proper time a defendant CAN 
AND SHOULD use this 'wrongful venue argument is in his ANSWER (which means he was alread) 
NAMED as a defendant in the case). Too late. There are better issues to kill a case at thic; point than 
complaining that the court is too much of a drive. 

[DISCLAIMER: I've given many opinions here which is not to be taken as legal advice. Each 
defendant has different needs and different circumstances, and for this reason, the legal advice I giVE 
for one of my clients may not be appropriate (or may even be harmful) to another client who's 
circumstances are different. Also, obviously no attorney-client relationship is formed until you sign < 
retainer and become a client.] 

ADVERTISEMENT 
Posted in Computer Law. Federal Criminal Law. £2£, Peer-ta-peer. Torrent I Tagged 11 Civ. 8170, 
1:1l-cy-08170, Bittorrent Lawsuit. CE.G, Comcast Copyright EnforCement Group. copyright troll. 
Digital Sin, Digital Sin Inc .. Digital Sins, filing fee, FRCP, improper jurisdiction, ISJ:.. Jason Kotzker. 
John Doe, Judge Forrest. Judge McMahon, Judge Nathan, Mike Meier. NYSD. personal jurisdjction, 
Sophisticated lane Doe. Southern District of New York. venue, wrong venue I 4 Comments 

4 Responses 
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1. on Mew 17. 2012 at 10:55 pm I Bf!121y. # The Domino Effect: Trolls are not welcome in the 
SouJhem District a/New York anymore « Fight CQ12yright Trolls 
[...Jon The Domino Effect: Trolls are not welcome in the Southern District of New 
York anymoreMISSION ACCOMPLISHED? New York's Split Southern District Court« Federa 
Computer Crimes on The Domino Effect: Trolls are not welcome in the Southern District of New 
[ ... J 

2. 	 on May 17, 2012 at 11:11 pm I &rlJI. ~ saphistjcatedjanedoe 
Thanks, Rob. Very insightful. On a slightly unrelated note ... well I hope it is related: Katherine 
Forrest is the very same judge who delivered an amazing nlling yesterday. I presume she was 
really busy vvith that lawsuit, and it takes a lot of courage to do what she did. 

o 	 on May 18, 2012 at 12:07 am I &rlJI. ~ hQustonlawy3r 
Now THAT is a good use of her time. Babysitting the porn companies while they abuse the 
system is probably not the best use of her time. I wonder how she feels about these cases. 

3. 	 on May 18. 2012 at 12:07 am I Bf!121y. Anonymous 
Nice to have your commentary back Rob, although you're right it's pretty much been a 
consistent run of empty threats from Trolls and dismissals from suspicious judges for the last 
couple months. 

Even though he's not my Troll I particularly enjoy reading about Mike Meier's trials and 
tribulations. That scumbag went from being an (apparently phony) BitTorrent defense attorney 
to joining up with CEG right when things started turning consistently against the Trolls. If he ha. 
stuck vvith Plan A his business would probably be grovving, but instead he is perhaps the 
consistently least successful Troll I can think of and is helping to provoke some of the most useful 
decisions against their business model. 

Comments RSS 

Blog at WordPress.cQm. 
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UNITED STATES DISTRICT COURT , . {"\(, Jf.i " 

"" .'>SOUTHERN DISTRICT OF l'EW YORK .•----±-+--+t-
~x } .:~JJ_~_" 

DIGITAL SINS, INC., 

Plaintiff, 

-against- II Civ. 8170 (CM) 

JOHN DOES 1-245. 

Defendants . 

.___. ____________________.x 

MEMORANDUM DECISION AND ORDER SEVERING JOHN DOES 
2-245 FROM JOHN DOE 1 AND DISMISSING THE CASES AGAINST JOHN 
DOES 2-245 PENDING THE PAYMENT OF THE REQUISITE FILING FEE; 

AND SETTING FORTH RULES FOR THE CONDUCT 

OF FURTHER LITIGATION BY THIS PLAINTIFF AND PLAINTlH'S 


LAW FIRM IN CONNECTION WITH THE ALLEGED INFRINGEMENT OF 

"MY LITTLE PANTIES 2"BY THESE JOHN DOE DEFENDANTS 


McMahon, ],; 

Presenlly before the Court is a motion by John Doe 148 for dismissal or severance of his 
case from this matter, as well as a motion to quash a subpoena served on various internet service 
providers seeking infonnation about, inter alia, John Doe 148, and for a protective order. (ECF 
No. 11.) John Doe 149, another putative defendant in this case, has filed a similar motion. (ECF 
No. 15.) The present motion addresses these items. 

Because these 245 separate cases do not meet the requirements for permissive joinder 
under Fed. R. Civ. P. 20(a)(2) - and because the Court has seen fit to exercise her discretion 
under Fed. R. Civ. P. 20(b), 21, and 42{b) - John Doe 148'5 and 149'5 motions to sever the 
claims against them is granted. For the reasons discussed below, the case is also dismissed, sua 
sporJle, as against John Does 2-245 without prejudice to plaintift's bringing those claims in 
separate lawsuits against each John Doe defendant, upon payment of the appropriate filing fee. I 
am also explaining the procedures plaintiff must follow in order to reinstitute actions against the 
severed defendants, And I set June 1,2012 as the absolute deadline for plaintiff to file proof of 
service on John Doe L I If plaintiff fails to file proof of service by that date, this action will be 
dismissed against John Doe I as well. 

Plaintitr$ "Application PUl"Suanl to Rule 4(m) for Enlargement of Time to Serve Defendants as Well as 
SIaM Report" (ECF No. 17) is deni.d. 
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BACKGROUND 

Plaintiff alleges that each of 245 different John Doe defendants has uploaded and 
downloaded a pornographic film entitled "My Little Panties 2," the rights to which are controlled 
by plaintiff. What the John Does allegedly have in common, aside from their presumed interest 
in hardcore pornography,2 is that they all allegedly used a peer-to peer client sharing protocol 
known as BitTorrent to obtain the film as part of something called a "swarm." My colleague in 
the Eastern District of Virginia, The Hon. John A. Gibney, Jr., described this as follows: 

The BitTorrent soft", ..re at issue allows a person to visit a private 
website and download a file containing the desired digital media 
onto a program that is already installed on the user's computer. 
Once the tile is loaded, the BitTorrent program connects to 
hundreds or thousands of different users that possess and share 
copies of the particular media contained in the file. BitTorrent 
coordinates the copying of the media using the digital copies of 
those other users. As the original user (or "peer") downloads his or 
her copy, it immediately becomes available to other users who may 
be looking to obtain the file. The collection of users who 
simultaneously "share" a particular file is known as a "swarm." 

K-Beech. Inc. v. John Does 1-85, No. 3:1 Icv468, 2011 U.S. Dist. LEXIS 124581, at '2·3 
(E.D. V.A. Oct. 5,2011). 

The plaintiff aUeges that all of the defendants, as part ofa single "swarm," are properly 
joined together in a single action under Fed. R. Clv. P. 20(a)(2), which permits - but does not 
require - joinder when a plaintiffs right to relief "is asserted against [the defendants] jointly, 
severally, or in the alternative with respect to or arising out of the same transaction, occurrence, 
or series ofoccurrences." (Emphasis added). 

DISCUSSION 

I. Joinder is Improper in This Action 

There is no need for this Court to write another lengthy opinion discussing why plaintiffs 
theory is wrong. Rather, I adopt and expressly incorporate into this memorandum order the 
reasoning of Judge Gibney in K-Beech; Magistrate Judge Spero of the Northern District of 
California in Hard Drive Productions, Inc. v. Does /·188, No. C-II-01566, 809 F. Supp. 2d 
1150 (N.D. Cal. August 23, 2011); several other couns in the Northern District ofCaHfornia, 
including Diabolic Video Productions, Inc. v. Does 1-2099,10 Civ. 5865,2011 U.S. Dis!. 
LEX IS 58351. at '10-11 (N.D. Cal. May 31. 2011); and most especially the comprehensive 
Report and Recommendation of The Hon. Gary R. Brown, U.S.MJ., that was medjustlast week 
in our sister court, the Eastern District of New York, in In re BilTorrent Adult Film Copyright 
Infringement Cases, No. Il·cv-3995, 2012 U.S. Dist. LEXIS 61447 (E.D.N.Y. May 1,2012). 

As John Doe 148 absolutely denies ever having downloaded the movie. it is highly questionable whether 
the John Does have that in common, either, 

2 
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All of the courts on which this Court relies, and whose reasoning I find persuasive, have 
concluded that where, as here, the plaintiff does no more than assert that the defendants "merely 
commit[ed] the same type of violation in the same way," it does not satisfy the test for 
permissive joinder in a single lawsuit pursuant to Rule 20. In this Circuit, the facllhat a large 
number of people use the same method to violate the law does not authorize them to be joined as 
defendants in a single lawsuit. See Nassau Cnry. Assoc. a/Ins. Agents, Inc. v. A etna Life & 
Casualry, 497 F. 2d 1151, 1154 (2d Cir. 1974). For the reasons set forth by Magistrate Judge 
Brown, there is no basis from the allegations of the complaint to conclude that any of the 
defendants was acting other than independently when he/she chose to access the BitTorrent 
protocol. "The bare fact that Doe clicked on a command to participate in the Bit Torrent Protocol 
does not mean that they [sicl were part of the downloading by unknown hundreds or thousands 
of individuals across the country or across the world." Hard Drive Prods., 809 F. Supp. 2d at 
1163. Nothing in the complaint negates the inference that the downloads by the various 
defendants were discrete and separate acts that took place at different times; indeed, the 
complaint alleges that separate defendants shared access to a file containing a pornographic film 
in separate and isolated incidents over the course of 59 days. In other words, what we have here 
is 245 separate and discrete transactions in which 245 individuals used the same method to 
access a file via the Internet - no concerted action whatever, and no series of related 
occurrences - at least, not related in any way except the method that was allegedly used to 
violate the law. 

Because joinder was impermissible in this action, I grant the motions of John Does 148 
and 149 to sever their claims from those of the other defendants. 

Furthermore, like many of the other judges who have confronted this situation, I exercise 
my discretion under Fed. R. Civ. P. 20(b), 21, and 42(b) to sever plaintiff's claims against all 
defendants except lohn Doe I. See, e.g., Hard Drive Productions, 809 F. Supp. 2d at 1164-65; In 
re Bil/orrent Adult Film Copyrightlnjringemen/ Cases, 2012 U.S. Dis\. LEXIS 61447, at *34
37. 

There are no litigation economies to be gained from trying what are in essence 245 
different cases together, because each of the John Does is likely to have some individual defense 
to assert. Each defendant'S situation, which is unique to him or her, will have to be proved 
separately and independently. As my colleague Judge Newcomer of the Eastern District of 
Pennsylvania held when assessing a similar strategy arising out of illegally downloaded music 
files in BMG MusiC v. Does }.203, Civ. A. 04·650, 2004 WL 953888, at' I (E.D, Pa. Apr. 2, 
2004): 

[]Subscriber John Doe 1 could be an innocent parent whose 
internet access was abused by her minor child, while John Doe 2 
might share a computer with a roommate who infringed Plaintiffs' 
works. John Does 3 through 203 could be thieves, just as Plaintiffs 
believe, inexcusably pilfering Plaintiffs' property and depriving 
them, and their artists, of the royalties they are rightly owed. , . 
Wholesale litigation of these claims is inappropriate, at least with 
respect to a vast majority (if not all) of Defendants. 

3 
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I already have two motions from two John Doe defendants. One of those defendants has 
raised the issue of in personam jurisdiction. which will be discussed more fully below. and 
which presents issues unique to him (and different from any other individual defendant who 
might also assert that the Court lacks jurisdiction over his person). I can expect the various 
defendants to raise issues relating to the sharing of computers, accessing IP addresses through 
unsecured wireless networks, personal predilections, and even the location of defendants at the 
time they are alleged to have accessed the tile containing plaintiffs movie. Trying 245 separate 
cases in which each of245 different defendants would assert his own separate defenses under a 
single umbrella is unmanageable. Indeed, it is no accident that plaintiff has not sought to bring 
this lawsuit as a class action, or to have a class of defendants certified -the Rule 23 
requirements for certification could not possibly be mel. See, e.g.• Wal-Mart Stores, inc. v. 
Dukes, 131 S. CL 2541 (20 ll). 

The only economy thai litigating these cases as a single aclion would achieve is an 
economy to plaintiff - the economy of not having to pay a separate filing fee for each action 
brought However, the desire to avoid paying statutorily mandated filing fees affords no basis for 
joinder. In these BitTorrent cases, where numerous courts have already chronicled abusive 
litigation practices - again, I refer to the reader to Magistrate Judge Brown's Report and 
Recommendation - forcing plaintiff to bring separate actions against separate infringers, and to 
pay a filing fee for each action, is the single best way to forestall further abuse. This is 
particularly important because the nature of the alleged copyright infringement the 
downloading of an admittedly pornographic movie - has the potential for forcing coercive 
settlements, due 10 the potential for embarrassing the defendants, who face the possibility that 
plaintiffs thus-far-unsubstantiated and perhaps erroneous allegation will be made public. 

Indeed, litigation abuse has been a hallmark of the litigation in this court over the 
purported downloading of My Little Panties Two. There are presently three separate My Little 
Panties swarm cases pending before three different judges of this court - presumably on the 
theory that each lawsuit sues only defendants who were involved in a particular, identifiable 
swarm. The lawsuits could have been filed as related cases under Rule l3(e)(i) of the Local 
Rules for the Division of Business among District Judges of the Southern District of New York,) 
but were not This leads 10 the untenable result that the three different judges have reached 
different conclusions about the propriety of joining multiple members of the same swarm in a 
single case; my esteemed colleagues, Judges Forrest and Nathan, have decided to allow these 
actions to go forward on a theory that permissive joinder was proper. I most respectfully disagree 
with their conclusion. 

The actions against the severed defendants are hereby dismissed without prejudice. They 
are dismissed because plaintiff has not paid the filing fee that is statutorily required to bring these 
244 separate lawsuits. The plaintiff may restore its action against anyone, or all, of the 244 
severed defendants by filing an individualized complaint against that defendant in conformity 
with the rules set down below (see page 7·8, infra.) and by paying the requisite filing fee, 

See 0150 Local Civil Rule 1.6(a). 

4 
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U. III PersQ/lam Jurisdiction 

John Doe 148 moved in the alternative to dismiss the claims against him on the ground 
that the Coun lacks jurisdiction over his person. While mooted by my decision to sever and 
dismiss John Doe 148 from this action. the motion brought to the Court's attention that plaintiff 
has not made a primajacie showing that this Court has jurisdiction over the person of the 
defendants. 

In moving to dismiss on for lack of personal jurisdiction. John Doe 148 did not file an 
affidavit identifying himself or the place in which he lives (although his attorney, who is from 
Georgia, does imply that John Doe 148 lives "across the country" from New York). Instead, he 
relies on the fact that plaintiff must establish that the Court has personal jurisdiction over him 
and the other defendants, arguing that the mere fact that he may have been part 0 r the same 
"swarm" is insuflicient to demonstrate in personam jurisdiction over any panicular member of 
the II swann, tI 

To its opposition to John Doe 148's motion, plaintiff attached three IP locator reports, 
each indicating that John Doe 148 is located in New York, New York. (Opp'n to John Doe 148's 
Mot. To Dismiss or Sever the Matter, Quash, and for a Protective Order ("Opp'n") at 4, Exs. 1·3 
(ECF No. 13).) While such publicly available IP locators are not 100% accurate, they have been 
accepted as making out a primajacie case of personal jurisdiction. See, e.g.. John Wiley & Sons. 
Inc. v. Does Nos. 1-27, No. II CIV. 7627 WHP, 2012 WL 364048, at"[ (S.D.N.Y. Feb. 3, 
2012); Dig/ral Sin, Inc. V Does ].]76, •.. f.R.D. -···,2012 WL 263491, at +1 (S.D.N.Y. 2012) 
("Publicly available 'reverse IP' checks confirmed that all of these addresses very likely belong to 
individuals located in New York."); DigiProtect USA Corp. v, Does, No. 10 CIV, 8760 PAC. 
2011 WL 4444666, at +3·4 (S.o.N.Y. Sept. 26, 2011)("A showing that the internet account 
associated with an lP address that allegedly engaged in infringing activity is located in New 
York State is sufficient to establishprimajacie personal jurisdiction over the alleged infringer."); 
Nu Image, 1nc. v. Does ]·23,322,799 F. Supp. 2d 34, 40·41 (D.D,C, 2011). John Doe 148 could 
have overcome that showing by averring that he was a citizen and resident of some state other 
than New York - even New Jersey or Connecticut, ponions of which are located within the 
geographic area that is covered by the geolocation data. As noted, he did not elect to do so. I 
cannot, therefore, grant his motion to dismiss on the ground that personal jurisdiction is lacking, 
although J deny it without prejudice. Should he be sued again, John Doe 148 will have to make a 
showing about where he actually resides in order to defeat plaintifrs prima jacie pre-discovery 
showing of personal jurisdiction based on the geolocation data. 

However, plaintiff did not plead any facts tending to show that any of the other 
defendants is amenable to jurisdiction in New York. The geolocation data submitted by plaintiff 
in opposition to John Doe 148's motion only raises a prima jacie case for jurisdiction over that 
single individual. This raises the question of whether I should sua sponte dismiss the complaint 
against John Doe I, on the ground that plaintiff has failed 10 plead facts from which a reasonable 
trier of fact could conclude that this Coun has personal jurisdiction over him, or that venue is 
properly laid in this district. 
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Jurisdiction over the person of John Doe I is certainly open to question. The fact that 
different defendants are part of the same "swann" has been rejected by several courts as a basis 
for asserting personal jurisdiction over them in a particular court - including in this courthouse, 
where my colleague, The Hon. Thomas P. Griesa, dismissed an action as against out-of-state 
defendants in a file-sharing case. Digiprotecl USA Corp. v. Does 1-266, 10 elv. 8759 TPG, 
2011 WL 1466073 (S.D.N.Y. Apr. 13,2011); see also DigiPrOiecl, 2011 WL 4444666. 

Plaintiff insists that it has demonstrated in personam jurisdiction, and solved the problem 
identified by Judge Griesa in Dlg/prOleel, by bringing this action only against John Doe 
defendants whose IP addresses can be traced to the area in and around New York City. Indeed, 
plaintiffs counsel specifically asserts that he "undertook efforts to ensure that all listed John 
Does are New York residents, as explained in ... the technology declaration of Jon Nicolini." 
(Opp'n at I.) But the "technology declaration" filed by Mr. Nicolini to support this assertion does 
not establish that any John Doe defendant is subject to the jurisdiction of this Court. Neither does 
Mr. Nicolini's carefully worded declaration establish that a case against any particular John Doe 
who is amenable to jurisdiction in this state (either generally or transactionally) could be 
properly venued in the Southern District ofNew York (as opposed to, say, the Eastern District of 
New York). Mr. Nicolini is careful to say, "We could detennine that the Doe Defendants in this 
case are likely wilhin or near Ihe geographic loea/ion oJlhe courI. " (Nicolini Dec I. 'lI23 
(emphasis added).) 

Plaintiffs attorney is located in Fairfax, Virginia, which is part of a multi-state 
metropolitan area encompassing three separate jurisdictions- Virginia, Maryland, and the 
District of Columbia - so he should know that there are places in the United States where 
locations "within or near the geographic location" ofa courthouse are not necessarily in the same 
district, or even the same state, as that courthouse. New York City is just such a place. It, like the 
Washington DC area where plaintiffs attorney works, is a multi-state and multi-district 
metropolitan area. And indeed, the area that qualifies as "within or near the geographic location 
of the Court," (Com pI. '14), includes portions of the States of New Jersey and Connecticut -as 
well as areas ofNew York that are located in Brooklyn, Queens and on Long Island, all of which 
lie in the Eastern District of New York. The fonner fact gives rise to concerns about personal 
jurisdiction; the latter, to venue questions. 

Plaintiff did not bother to attach IP locator reports or even assert that he ran IP locator 
reports for all defendants, even though doing so appears to be quite easy. (See Compl. at l3 
("I checked the locations through the IP locators at http://www,ip-address.org andlor 
http://wvllw.arin.net andlor http://www.ipJigence.com ... ).)To the contrary, Plaintiffs counsel 
avers that he only "personally conducted a random batch le.1 of the purported locations of the IP 
addresses" of the John Does. (fd (emphasis added}.) Plaintiffs counsel was not so hasty in a 
subsequently filed action in this court arising out of the same copyright and video at issue in this 
case. See Compl. at 13, Digilal Sin. Inc. v. Does l-li6, No. 12-cv-126-AJN (S.D.N.Y. Jan. 6, 
2012) (ECF No. I) (Nathan, J.) ("I checked the locations through the IP locators at 
http://www.ip-address.org andlor http://www.arin.net andlor http://www.ipligence.com. DUring 
my search, I did nol find any IP addresses that were outside Ihe geographic area oJlhe Coun") 
(emphasis added); see id Ex. D (declaring that all defendants are believed to be residents ofNew 
York). This oversight is troubling. 
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But while plaintiff has not pleaded facts tending to show that this Court has personal 
jurisdiction over remaining defendant John Doe I or that venue over him lies in the Southern 
District of New York - both personal jurisdiction and venue are waivable defenses. I cannot 
presume that John Doe I will choose to assen either or both of them. Therefore, I cannot dismiss 
the complaint sua sponte against John Doe I on .iurisdictional or venue grounds at Ihis time. 

However, should plaintiff successfully serve John Doe I by the date set by this Coun for 
accomplishing service, I will entenain a motion to dismiss on either or both grounds from John 
Doe I, should he have grounds to assert them. And ifplaintiff .decides to sue these John Doe 
defendants again in the Southern District of New York, he would be well advised to obviate a 
motion to dismiss under Rules 12(b)(2) and (b)(3) by including in his pleading some indication 
that jurisdiction attached to the panicclar John Doe being sued and that venue is properly laid in 
this district. 

III. Going Forward 

Because I have severed and dismissed the claims against the defendants, I hereby sua 
sponle quash any subpoena that may be outstanding to any internet service provider seeking 
information about the identity of any John Doe defendant other than John Doe I. Plaintiff is 
directed to send a copy of this order within 24 hours of its issuance to any and every internet 
service provider who has been served with a subpoena for any information concerning any other 
John Doe defendant. 

Should plaintiff choose to re-file actions against any of the severed defendants (which 
actions must be referred to Ihis Court under the rules of this court as related 10 a prior pending 
action seeking the same relief against the same pany, see Rule 4(b) of the Local Rules for the 
Division of Business among District Judges of the Southern District of New York), any erfon to 
take discovery prior to service must follow the sensible protocol adopted by Magistrate Judge 
Brown in In re BilTorreni Adull Film Copyrightlnfringemenl Cases: 

(I) Subpoenas may nOI issue seeking the telephone numbers or email addresses oflhe 
individuals who are assigned a panicular IP address. Within seven days of service of each 
subpoena, the ISP shall reasonably attempt to identify the John Doe sued, and provide that John 
Doe (not plaintift) with a copy of the subpoena and a copy of this order (which plaintitfmust 
attach to the subpoena). If an ISP is unable to determine, to a reasonable degree of technical 
certainty, the identity of the user ofa particular IP address, it shall notify plaintiffs counsel in 
writing. so that a record can be kepI for review by Ihe Coun. 

(2) An ISP may move 10 quash or otherwise objecllo any subpoena within 21 days. 
Similarly, each potential defendant shall have 21 days from receipt of the subpoena from Ihe ISP 
to move to quash or otherwise object to the subpoena. 

(3) Absent motions to quash, the ISPs shall produce the information sought to the 

court, not to plaintiff, wilhin 21 days after notifying each defendant as aforesaid. Such 

submission shall be ex pane and under seal. The infonnation will be disclosed to plaintiffs 
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counsel by Ihe Court. No such disclosure shall include any email addresses or telephone 
numbers. 

(4) Plaintiff may use the information disclosed, once it is received by plaintiffs 
counsel, only for the purpose of litigating the instant case. 

Lest plaintiffs counsel think he can simply put cases against the severed and dismissed 
John Doe defendants into the wheel for assignment 10 yet another judge, I remind him that Local 
Civil Rule 1.6(a).' This rule imposes an ongoing duty on attorneys to bring the existence of 
potentially related cases to the attention of the Court, "in order to avoid unnecessary duplication 
ofjudicial effort." Id As I have already discussed, Plaintiffs counsel has tiled three cases in this 
district, pending in front of Judge Forrest, Judge Nathan, and myself, all concerning the exael 
same movie - "My Little Panties 2" - wilh Ihe exacl same copyrighl- PAOOOl733587 I 
2011-02-10. Compare CampI. ~ 8, Digital Sin, Inc. v. Does 1-245, No. II-cv-8170-CM 
(S.D.N.Y. Nov. 10,20 II)(ECF No. I)(McMahon, J.), with CampI. 'll8, Digilal Sin, Inc. v. Does 
1-/79, No. II·cv-8In-KBF (S.D.N.Y. Nov. 10,2011 )(ECF No. I )(Forrest, J.), wilh Comp!. ~'. 
8, Digital Sin, Inc. v. Does 1-176, No. 12-cv-126-AJN (S.D.N.Y. Jan, 6, 2012) (ECF No. I) 
(Nathan, J.). The complaints also allege the same causes of action (copyright infringement and 
contributory infringement). All these cases should have come to me. Instead, they are scattered 
all over the courthouse, where they have yielded inconsistent procedural rulings. 

This is exactly the situation - three judges ruling separately on cases that should have 
been consolidated - for which the rule was promulgated. Plaintiffs counsel is cautioned that he 
must comply with Local Civil Rule 1.6(a) and Rule 4(b) of the Local Rules for the Division of 
Business among District Judges of the Southern District of New York, ifand when he reflies 
separate actions against any of the individual John Doe defendants whose IP addresses are the 
subject of the instant lawsuit. Otherwise, he risks being assessed costs pursuant to Local Civil 
Rule 1.6(b). 

1 am second to none in my dismay at the theft of copyrighted material that occurs every 
day on the internet. However, there is a right way and a wrong way to litigate, and so far this 
way strikes me as the wrong way. 

Available (11 http://nysd .uscourts,gov!ruleslrules.pd r. 
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CONCLUSION 

This constitutes the decision and order of the Court. The Clerk is directed to remove the 
motions at ECF Nos. II, IS, and 17 from the Coun's list of pending motions. 

Dated: May 15, 2012 

BY ECF TO ALL COUNSEL 
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New Arizona Rule: You are only properly joined with thOSE 
you upload to or download from. 

March 19,2012 by houstonlawv3r 

For those bittorrent users accused of copyright infringement in Arizona, there is a new rule which you 
can use in your defense. 

Traditionally, in order to properly sue multiple bittorrent users together in one lawsuit, they need 
only to participate in the "same transaction or occurrence." In other words, they need to do the same 
"crime" at the same time. Not so in California, and NOW, not so in Arizona. [For the California 
citation, see Document 26 in the Hard Drive Productions, Inc. v. Does 1-188 (Case No. 3:11-cv-0156€ 
(http://www.scribd.com/docf77245274/0rder-to-Sever-01566) in the U.S. District Court for the 
Northern District of California,] 

In bittorrent language, when you connect to a bittorrent swarm and download copyrighted media, all 
of you participating in that bittorrent swarm would be sued together. This is one of the most recent 
kinds of lawsuits by the more skilled plaintiff attorneys - instead of Plaintiffv. John Does 1-123 (or 
however many John Doe Defendants there are lumped together [and separated by the state in which 
they reside] in this lawsuit), smarter plaintiffs are suing participants of the swarm itself (e,g., Plaintiff 
v, Swarm of Nov. 3rd, 2011 [and participants thereofj), No longer in in Arizona, 

NEW RULE: Now in Arizona, in order to be sued with other John Doe Defendants, you must ha 
either UPLOADED TO or DOWNLOADED FROM each one of the other defendants, If not, the 
defendants are not properly joined and defendants can be severed and dismissed from the case for 
improper joinder. 

https:lltorrentlawyer.wordpress.coml20 12/03/19/new-arizona-rule-y ou-are-only -properly -joined-with .. , 5/28/20 
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TODAY in the Patrick Collins, Inc. v. John Does 1-54 (Case No. 2:11-cv-01602l case 
(l1www.scribd.com/embeds/86003821/content?start page= 1 &view mode=list&access key=key
2fdfgumg990ug6reu09a" data-auto-height="true" data-asoect-ratio="0,772727272727273" 
scrolling="no" id="doc 23101" width="100%" height-"600" frameborder="O"></iframe>) in the U.S. 
District Court for the District of Arizona, in U.S. District Judge G. Murray Snow's own words: 

Plaintiff alleges that the two remaining Defendants "participat[ed] in the BitTorrent swarm with 
other infringers" but does not claim that John Doe 6 provided data to the former John Doe 12 
or vice versa, (Doc. 261156). '" 

... Plaintiff alleges no facts that these two particular Defendants shared data with each other, and 
provides data instead that they were logged on to BitTorrent weeks apart, "The bare fact that a 
Doe clicked on a command to participate in the BitT orrent Protocol does not mean that they were 
part of the downloading by unknown hundreds or thousands of individuals across the country or 
across the world: Hard Drive Prods .. Inc. v, Does 1-188, 11 No. CV-11-01566, 2011 WL 3740473, 
at *13 (N.D. Cal. Aug. 23, 2011) (http://www.scribd.com/docI77245274/0rder-to-Sever-01566) 

(emphasis added). 

Personal Note: While this ruling is not immediately relevant if you do not live in Arizona, it is still good 
news because it indicates that judges are starting to understand how rules (here, the rules of 'Joinder'J 
apply in the bittorrent context. No doubt, this order will be recognized and used in other cases in othel 
jurisdictions as being persuasive as to how a judge should understand who can be sued together with 
whom. Soon it will no longer be permitted for an enterprising plaintiff (e.g., "copyright troll'J to sue 
tens or hundreds of defendants in one lawsuit, lumping them together by the state in which they live 
(this lumping-together-by-state was the result of the dismissals last year over personal jurisdiction 
issues). I look forward to other judges in other states soon to adopt this ruling. It is a welf thought-out 
understanding of the joinder issue. 

I have pasted the link to the order below for your enjoyment. 

httPs:lltorrentlawyer.wordpress.coml2012/03/19/new-arizona-rule-y ou-are-on! y -properly -joined-with... 5/28/20] 
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UPDATE 3: More of Mike Meier bittorrent 
cases consolidated. 

March 12, 2012 by houstonlawy3r 

... UPDATE (3113, 11:4Sam CST): 1 might need to backpedal a bit here.l received wordfrom an attorney who 
had ears in yesterday's hearing that Judge Forrest is not going to bust these cases as 1 thought she would. The 
reason ,for the consolidations is to treat them as one larger case so that the rulings in each of/he cases will be 
consistent throughout his manv cases. 1am editing yesterday's blog posts with cross-outs (a'1i1'l'lple) and 
underlines (example) so you can see where 1am changing the tone of the blog post from overly optimistic to 
slightly somber. I will obviously post about the judge's order [UPDATE 3114: HERE 
Chttp://ia60080S.us.archive.orgl24Iitemslgov.uscourts.nvsd.390004lgov.uscourts.nysd.390004.9.0.pqt2 - see 
comments (https:lltorrentlawver.wordpress.comI2012103112Iupdate-more-of-mike-meier-bittorrent-cases-soon
to-go-bustl#comments) below for commentaryl once it becomes available. ••• 

••• UPDATE (3112): As we initially discussed (http://torrentla'U!JlCr.wordpress.comI201210310S/mike-meier
bittorrent-cases-frozenl) last week, "new cases' have been handed over to Judge Forrest so that she can adjudicat 
the smaller bittorrent cases together. I have added them to the list below. They are not yet listed as part of the 
"consolidated" case list (in Case No. 1:11-cv-0970S), but ifyou look at the case dockets for each case, the 
notalions that Judge Forrest is now handling them should tip you off that these cases too (,Ire flew II'! tre.lllle are 
now under her scrutinv . ••• 

New Cases Now Handled By Iudge Forrest: 

https:lltorrentlawyer. wordpress .coml20 12/03/121update-more-of-mike-meier -bittorrent -cases-soon-to... 5128120 
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Combat Zone Corp. v. Does 1-63 (Case No. 1:11-cv-09688) 
Digital Sin, Inc. v. Does 1 -179 (Case No. 1:11-cv-08172) 
Media Products, Inc. v. Does 1-55 (Case No. 1:11-cv-09550) 
Media Products, Inc. v. Does 1-36 (Case No. 1:12-cv-00129) 
Media Products, Inc. v. Does 1-142 (Case No. 1:12-cv-01099) 
Next Phase Distribution, Inc. v. Does 1-138 (Case No. 1:11-cv-09706) 
Patrick Collins, Inc. v. Does 1-115 (Case No. 1:11-cv-09705) 
SBO Pictures, Inc. v, Does 1-92 (Case No. 1:11-cv-07999) 
SBO Pictures, Inc. v. Does 1-154 (Case No. 1:12-cv-01169) 
Third Degree Films, Inc. v. Does 1-216 (Case No. 1:11-cv-09618) 
Third Degree Films, Inc. v. Does 1-217 (Case No. 1:11-cv-07564) 
Zero Tolerance Entertainment, Inc. v. Does 1-56 (Case No. 1:11-cv-09703) 

This is ee"ieusly relatively good news for the roughly 1,200+ John Doe Defendants wlle eal'l flew 
I3featRe a l3it ffleFe easily iffiewiflg tlIat tReiF \3laifltiff att9ffley's eases are ifl tr9uele because 1) we now 
know that the judge is VERY aware of the MANY cases pending against the many Doe Defendants, 
and 2) rulings across the board will now be consistent - you will no longer have one judge letting 
one bittorrent case move forward, and another judge dismissing his bittorrent case for lack of joinder 
or improper jurisdiction. You can read about the judge's order regarding the original consolidated 
cases in our "New York Judge consolidates and freezes SMALLER BITTORRENT CASES for plaintiff 
attorney (http:Utorrentlawyer.wordpress.com/2012/03IOS/mike-meier-bittorrent-cases-frozen/)" article 
No doubt similar orders will in time be written for these additional cases. 

On a related note, Judge Forrest is not the only New York District Judge who has figured out what is 
going on with these copyright infringement ("copyright troll") cases. 

Judge Colleen McMahon (no doubt these judges talk to each other about their cases) has issued an 
order in two cases (so far; response due 3/30) demanding that Mike Meier tell the court why his cases 
should not be dismissed due to the inherent joinder issues in his cases (e.g., how bittorrent users can 
be sued together under the theory that they committed the"same crime at the same time" theory 
[when according to the plaintiff's complaint, the bittorrent users committed the illegal act of 
downloading and/or seeding the copyrighted materials sometimes weeks if not months apart]). 

What I enjoyed most in the order was that Judge McMahon accused Mike Meier of [essentially) 
CHEATING the court out of the $350 fees for each of the 138 defendants (e.g., theft from the court of 
$47,950) who, according to the judge'S opinion should have been sued in SEPARATE cases. In 
addition, she states that the "misjoinder has resulted in an undercounting of the number of cases filed in this 
court and a concomitant distortion of the size of the court's docket." To make matters laughable, in response 
to a request from Mike Meier regarding one of the cases, she wrote, "[uJntil I have decided whether 
joinder of these 139 defendants is proper-which I very much doubt-there will be no discovery. Motion denied. 
Get to work on responding to any order to show cause. " 

Cases involved: 

Patrick Col/ins, Inc., dlbla Elegant Angel v. John Does 1·139 (Case No. 1:12-cv-01098) 

Media Products, Inc. v. Does 1-59 (Case No. 1:12-cv-00125! 


https:lltorrentlawver. wordpress.coml20 12/03/ 12/uodate-more-of-mike-meier-bittorrent -cases-soon -to... 5128/201 
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I don't know about you, but when a judge accuses you of stealing $47,950 from the court, wouldn't 
you worry that your cases won't win? I expect to see more of these in the coming days and weeks 
with his other cases. Mere sigrlifieaHtly, l'a be slU'}3risea if I saw aFlY mere filiHgs Hem Mike Meier iH 
tlle Seutllem Distl'iet sf NeVi York The last thing a copyright troll wants is a judge as an enemy who 
aggressively goes after his cases. 
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1. on March 12.2012 at 11:17 pm I Reply. I" • anonymous 
That is good news! I am surprised this hasn't happened sooner, maybe it has? 

My guess is Meier will dismiss all the suits. 

2. on March 12. 2012 at 11:33 pm I &1lbI. ~ houstonlaw1l3r 
The hearing between Mike Meier and Judge Forrest for ALL of these cases took place this 
afternoon at 3pm EST. I'm waiting to hear news now as we speak. (I suspect you are correct, or 
else this could be the last time a copyright troJl files a case in the Southern District of New York.) 

~ 
3. on March 12. 2012 at 11:59 pm I &1lbI. ~ un-defended 
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Has anyone heard anything new on the cases specifically Case No. 411-cv-0570 (NDFL) where 
Mike Meier took over Terik Hashmi's cases? 
Are we likely to see these cases dismissed? With or without prejudice, which way would the likely 
go? 

o on March 13,2012 at 12:03 am I &.vb/. ~ houstonlaw:y3r 
®Un-defended, as I wrote below (or above, however you're looking at it), the latest step is that 
Terik Hashmi filed an ''I'm sorry" letter with the court re-stating all of the reasons from Mike 
Meier's brief why the case should move forward. It was actually quite pitiful in my opinion, 
and it did not answer the judge'S question in the "order to show cause" order, which mayor 
may not anger the judge further, I'm expecting a response from the court any day now, There i 
no indication as to whether the judge will dismiss or not, and whether a dismissal would be 
with prejudice or not, Just sit tight and keep an eye out for a response from the judge. 

~"""1. ' 
t5::~ 

4. 	 on March 13. 2012 at 2:41 am I&.vb/. ;1;A..~ [PRIVATE] 
50 what should I do if I just got a subpoena notice regarding one of these cases? The previous post 
suggested sending the lSP a copy of the order. Now that there has been an update in the case, is 
there some new document to send? Where would I find it? Thanks . 

.. -f ~ 
-)()(t
f)()(

5. 	 on March 13. 2012 at 4:54 pm I &.vb/. .. f- r anonymous 

He currently has 22 suits, targeting -2654 does in NYSD. 


22 cases x $350 ~ $7,700 

2654 does x $350 ~ $928,900 

I would love to see the judge demand $921,200 from this guy. 

... ~.}t. 

e '''"~i.,.~ + .,.~ 
6. 	 on March 14,2012 at 11:39 am I &.vb/. I ~~ .. observer 

From Twitter feed on fightcopyrightrolls.com : 
In a K-Beech case TX5D judge grants Doe's motion to quash, severs all (40) but one defendant 
http://t.co/XHzB8Dqi 

Decision primarily based on multiple joinder issues. Motion was filed pro-se. Link is to full filing. 
Thoughts? 

o on March 14. 2012 at 6:24 pm I &.vb/. a houstonlaYl}J3r 
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Virginia Judge Severs and Dismisses ALL Malibu 

Media, LLC Bittorrent Cases 


April 3, 2012 by houstonlawy3r 

J am happy to share that the first round of Virginia's Malibu Media, LLC cases have gone 
down in flames. 

As of this afternoon, I noticed that all of the Malibu Media, LLC cases in the Eastern District of 
Virginia received the same designation at the end of their case names, "-CMH-TRJ, " indicating that 
Magistrate Judge Thomas Rawles Jones, Jr. has taken over and has consolidated ALL of the Malibu 
Media, LLC cases in the Eastern District of Virginia, This is very similar to \vbat happened in the 
Northern District of Florida with Terik Hasbmi' 5 cases 
(htt:p:/(touentlawyer,wordpress,com/20l2/02/19!terik-hasbmi-transnatjonal-bittorrent-copyright
cases-fl-upl/) (also all dismissed as of today), and then in the Southern District of New York with 
Mike Meier' 5 cases (htt:p:/(torrentlawyer, wordpress,com/20l2/03IOS!mike-meier-bittoueot-cases= 
frozen!), 

In short, the best way for a judge to take down these smaller cases is to consolidate them, 
and then have them all stand or fall together. As of this moment, in VA they are: 

... wordpress.com/20 121041 , . , !vlrgjn!a~judge~severs~and-dismisses~a!1~mal!bu-medi a -Ilc~bi ttorrent-casesl 
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Virginia Eastern District Court - David I Wayne Q'Bryan Q,jQ'Bryan Law Firm 

Malibu Media, LLC v. Does (Case no. 1:12-cv-00159-CMH-TRJ) 

Malibu Media, LLC v. John Does 1-26 (Case no. 1:12-cv-00160-CMH-TRJ) 

Malibu Media, LLC v. John Does 1-26 (Case no. 1:12-cv-00161-CMH-TRJ) 

Malibu Media, LLC v. Does (Case no. 1:12-cv-00162-CMH-TRJ) 

Malibu Media, LLC v. John Does 1-15 (Case no. 1:12-cv-00163-CMH-TRJ) 

Malibu Media, LLC v. Does (Case no. 1:12-cv-00164-CMH-TRJ) 

Malibu Media, LLC v. John Does 1-27 (Case no. 1:12-cv-00165-CMH-TRJ) 

Malibu Media, LLC v. John Does 1-8 (Case no. 1:12-cv-00166-CMH-TRJ) 


Here in short, these cases have fallen. The judge has indicated that all of these cases suffer from 
improper joinder, and thus ALL Does other than Doe #1 in each case are severed and dismissed 
from the case. Now there are only eight defendants in Virginia. 

Of course, this is terrible news for the eight defendants, and no doubt the plaintiff atl:orru;ys will try 
to scare the h'jeebies out of these defendants, but really, if they are readers of this blog, they should 
know that the plaintiffs are still probably looking for settlements (although my guess is that they'll 
try to punish these eight Doe Defendants, and these eight defendants should make any attempt to 
settle VERY PUBLIC AND VISIBLE so that the judge sees what they do with them [or, to themD. 

On a completely separate note, this is VERY EXCITING news for all of those who have been 
SEVERED AND DISMISSED from their cases. I have seen some local attorneys jump into the 
courts naming defendants, but here, Malibu Media's local atl:orru;y Wayne O'Bryan [in my opinion] 
seems to be a bit on the sluggish side. I would be floored if I started seeing him name anyone. It 
would simply take too much effort for him, and I'm not sure he's that hungry to go after everyone a~ 
other local counsel would. 

So in short, congratulations to the Cashman Law Firm, PLLC clients, and to all those who have beeI1 
dismissed from the case. The judge's order can be found below for your viewing enjoyment. 

. ,. wotdpress.comJ2012f04!,. jvirgjnia~judg&-severs-and-dismisses-aU"malibu..media-llc-bItforrent-cases/ 
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IN THE 'UNITED STATES DISTRICT COURT FOR 

THE EASTERN DISTRICT OF VIRGINIA 


Alexandria Division 


Malibu Media, LLC, 

v. 

Plaintiff, 

) 
) 
) 
) 
) Civil Action No. I: 12cv 159 (CMHITRJ) 

John Does 1-23, 

Defendants. 

) 
) 
) 
) 
) 

Malibu Media, LLC, 
) 
) 

Plaintiff, 
) 
) 

v. 
) 
) Civil Action No. 1:12cvI60 (CMHffRJ) 

John Does 1-26, 

Defendants. 

) 
) 
) 
) 
) 
) 

Malibu Media, LLC, ) 

Plaintiff, 
) 
) 
) 

v. 

John Does 1-26, 

) 
) 
) 

Civil Action No. l: 12cv161 (CMH/TRJ) 

Defendants. 
) 
) 
) 
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Malibu Media, LLC, 
) 
) 

Plaintiff, 
) 
) 
) 

v. ) Civil Action No. 1:12cv162 (CMH/TRJ) 

John Does 1-16, 
) 
) 

Defendants. 
) 
) 
) 

Malibu Media, LLC, 
) 
) 

Plaintiff, 
) 
) 

v. 
) 
) Civil Action No. I: 12ev 163 (CMHITRJ) 

John Does \-15, 
) 
) 

Defendants. 
) 
) 

) 
Malibu Media, LLC, ) 

) 
Plaintiff, ) 

v. 
) 
) Civil Action No. I: 12cv 164 (CMHITRJ) 
) 

John Does 1·20, ) 

Defendants. 
) 
) 
) 

Malibu Media, LLC, 
) 
) 

Plaintiff, 
) 
) 

v. 
) 
) Civil Action No. 1:12cv165 (CMHfIRJ) 
) 

John Does 1-27, ) 
) 

Defendants. ) 
) 
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) 
Malibu Media, LLC, ) 

) 
Plaintiff. ) 

) 
v. ) Civil Action No. I :12cv166 (CMHfTRJ) 

) 
John Does 1-8, ) 

) 
Defendants. ) 

----------------------)
) 

Patrick Collins, Inc., ) 

) 


Plaintiff, ) 

) 


v. 	 ) Civil Action No.1: 12cvl67 (CMHrrRJ) 
) 

John Does 1-26, ) 
) 

Defendants. ) 

-------------------------) 

REPORT AND RECOMMENDATION 

These matters are before the court on plaintiffs' motions for leave to serve third party 

subpoenas prior to a Rule 26(0 conference. Prior to the hearing on these motions, the court 

ordered plaintiffs to file supplemental briefing addressing the question whether defendants are 

properly joined pursuant to Fed. R. Civ. P. 20 in light of Judge Gibney's October 13, 2011 

amended memorandum order in K-Beech, Inc. v. Does /-85, Civil Action No.3: II-cv-469 (E.D. 

Val Plaintiffs filed supplemental memoranda on March 2, 2012, and the court held a combined 

hearing on the motions and the question ofjoinder on March 9, 2012. Upon consideration of the 

record and applicable authority, and for the reasons stated below, the magistrate judge 

recommends that all but the first of the Doe defendants in each of these matters be severed, and 

that plaintiffs be permitted to serve discovery on the first Doe defendants' internet service 
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providers to learn their identities, 

Factual Background 

The factual allegations in these matters are all essentially the same, Defendants are 

alleged to have illegally downloaded plaintiffs' copyrighted works through a filesharing protocol 

known as BitTorrent. In each case, all defendants are alleged to have shared the exact same 

digital copy of plaintiffs' works. Defendants in each case are further alleged to have participated 

in the same BitTorrent "swarm," as demonstrated by the fact that the pieces they downloaded 

bear the same cryptographic identifier. 

The BitTorrent Protocol 

BitTorrent is a filesharing protocol that distributes the work of downloading and 

uploading files among several computers, thereby reducing the workload on the source of a file 

and enabling faster, more efficient sharing oflarge files. To use the protocol, a user installs a 

BitTorrent client on his or her computer. A user wishing to share a file uses the client to create a 

torrent descriptor file for the target file, The client breaks the target file into pieces. each of 

which is assigned a an alphanumeric identi fier unique to the target file. known as a "hash," The 

original file is known as a "seed," and the user sharing it is known as a "seeder," 

Other BitTorrent users then can begin downloading pieces of the target file, As each user 

downloads a piece, his BitTorrent client immediately makes that piece available to other users. 

Thus, it is not necessary for a user to download a particular piece from the original seeder, and 

the workload of sharing is distributed among a "swarm" of users, Once a user has downloaded 

all of the pieces of a file, the client compares the hash values of each piece against that recorded 

in the original torrent file to ensure that the reconstituted file is error-free, A user that has 

received all of the pieces can also become a new "seeder" using the reconstituted file as a new 
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Joinder 

Permissive joinder of defendants is proper if"(A) any right to relief is asserted against 

them jointly, severally, or in the alternative with respect to or arising out of the same transaction, 

occurrence, or series of transactions or occurrences: and (B) any question of law or fact common 

to all defendants will arise in the action." Fed. R. Clv. P. 20(a)(2). Misjoinder is not a ground 

for dismissal, but the court may sever a defendant it finds to be improperly joined. Fed. R. Civ. 

P.2l. 

BitTorrent and Joinder 

Courts have split on the question whether joinder ofdefendants who have participated in 

the same BitTorrent swarm is appropriate. See Hard Drive Prods., Inc. v. Does 1-188,809 F. 

Supp.2d 1150, 1157-64 (N.D. Cal. 2011) (discussing pre-BitTorrent filesharing jurisprudence 

and the split of authority on joinder in BitTorrcnt filesharing cases). Some courts have found that 

the nature of the BitTorrcnt protocol differs materially from previous peer-to-peer filesharing 

protocols, such that joinder of defendants who participated in the same BitTorrent swarm is 

appropriate. See id. at 1158-60 (collecting cases). Others, however, have rejected that principle. 

See, e.g., id. at 1160-64 (collecting Northern District of California cases); Patrick Collins, Inc, v. 

Does I-54, No. CV-l1-1602, 2012 WL 911432 (D. Ariz. Mar. 19, 2012): K-Beech. Inc. v. Does 

1-41, No. V-I 1-46, 2012 WL 773683 (S.D. Tex. Mar. 8,2012); K-Beech, Inc, I'. Does 1-85, No. 

3:1 l-cv-469, (E.D. Va. Oct. 13,2011) (Gibney, J.), 

In K-Beech, Inc. v. Does 1-85, Civil Action No. 3:1 l-cv-469, Judge Gibney held that 

participation in the same BitTorrent swarm is insufficient to link defendants for the purpose of 

joinder. The court agreed with the analysis in Hard Drive Productions, quoting the following 
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excerpt: 

Under the BitTorrent Protocol, it is not necessary that each of the Does 1-188 
participated in or contributed to the downloading of each other's copies of the work 
at issue---{)r even participated in or contributed to the downloading by any of the 
Does 1-188, Any "pieces" of the work copied or uploaded by any individual Doe 
may have gone to any other Doe or to any of the potentially thousands who 
participated in a given·swarm. The bare fact that a Doe clicked on a command to 
participate in the BitTorrent Protocol does not mean that they were part of the 
downloading by unknown hundreds or thousands of individuals across the country 
or across the world .. " Indeed, Plaintiff concedes that while the Doe Defendants 
may have participated in the same swarm, they may not have been physically present 
in the swarm on the exact same day and time. 

K-Beech (quoting Hard Drive Prods., 809 F. Supp. 2d at 1163-64). The court held that the 

complaint. which alleged that the Doe defendants used the BitTorrent protocol to copy and 

reproduce copyrighted material on different days and at different times over a span of three 

months, did not meet the standards for joinder, and accordingly severed all of the defendants but 

one. 

Analysis 

Plaintiffs make four arguments in support of joinder. First, plaintiffs argue joinder is 

appropriate where, as here, the group of defendants is limited to those who were part of the 

"same swann," i.e., who downloaded pieces of the work bearing the same hash value, as 

discussed above. Second, plaintiffs argue that joinder promotes judicial efficiency and that 

joinder does not prejudice defendants at this stage. Third, plaintiffs state that if defendants are 

severed, they intend to file 10 individual suits a week for 18 weeks. which will not be an efficient 

use of the court's resources. Finally, plaintiffs argue that disallowing joinder would have the 

effect of preventing plaintiffs' ability to enforce their copyrights. 

Plaintiffs argue that their claims against these defendants arise out of the same transaction 

or series of transactions because each defendant participated in the same BitTorrcnt "swarm," as 
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evidenced by the fact that each defendant downloaded and/or uploaded a piece or pieces of 

plaintiffs' works bearing the same cryptographic hash identifier. Thus, plaintiffs argue, 

defendants in each case are transactionally related because they were sharing data originating 

from the exact same file. Plaintiffs argue against requiring that each defendant be present in the 

swarm on the same day at the same time, as they characterize this court's holding in K-Beech, 

urging that such a IUle IUns counter to the flexible definition of "transaction," as constlUcd by the 

courts. 

Plaintiffs' argument regarding the flexible definition of "transaction" can be dismissed 

out of hand. The flexible nature of the transactional test is designed to permit a court to consider 

all of the relevant facts and arrive at a decision that is appropriate to those facts. That the 

parameters arrived at by the court ultimately are rigid is of no moment; determining the 

appropriate line is, indeed, the task of the court. Furthermore, it is not clear that either K-Beech 

or Hard Drive Productions, which K-Beech cited approvingly, required presence in the same 

swarm on the same day and at the same time. In K-Beech, this court stated only that the 

allegation that the defendants used the same protocol to share the same work on different days 

and times was insufficient. Similarly, the Hard Drive Productiolls court stated that the span of 

time covering the activity made the argument for joinder "unpersuasive." See Hard Drive 

Prods., 809 F. Supp. 2d at 1164. 

The principal question to be decided is whether uploading andlor downloading pieces of 

the exact same digital copy of a work through the BitTorrent protocol necessarily gives rise to the 

inference that defendants' actions arc transactionally related. To that end, it is helpful to gel 

away from plaintiffs' characterization of defendants as being part of the "same swarm." 

Ultimately, what plaintiffs have alleged is that defendants (or others using or spoofing 
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defendants' IP addresses) have shared pieces of the same digital copy of plaintiffs' works with 

others using the BitTorrent protocol. There is nothing suggesting with any specificity that any 

defendant shared those pieces with another defendant. 

The court's questions about the span of time involved in Hard Drive Productions were 

prompted by concerns whether any of the defendants acrually "acted in concert" with each other 

such that they were transactionally related for purposes ofjoinder. 809 F. Supp. 2d at 1163. The 

proper test for joinder in these cases lies in that concern. Indeed, at least one court has addressed 

that principle more explicitly, finding that joinder was unwarranted where only two defendants 

remained in the case and there was no showing of any exchange of data between those 

defendants. See Patrick CollillS, Illc. v. Does 1-54, No. CV-II-1602, 2012 WL 911432, at "5 (D. 

Ariz. Mar. 19,2012). Where, as here, a plaintiff seeks tojoin several defendants in an action 

based on filesharing activity, the magistrate judge finds that a plaintiff must allege facts that 

permit the court at least to infer some acrual, concerted exchange of data between those 

defendants. In these cases, as in K-Beech and Hard Dlil'e Productions, the spans of time shown 

in plaintiffs' investigations make it difficult to draw the conclusion that there has been any acrual 

exchange of data between and among the defendants in each case.! 

Plaintiffs' remaining arguments are also unavailing. Plaintiffs' second argument, 

concerning judicial efficiency and absence of prejudice to defendants, nonetheless fails ifjoinder 

is inappropriate under Fed. R. Civ. P. 20, as the analysis above finds it to he. Plaintiffs' third and 

fourth arguments go to the costs of enforcing plaintiffs' copyrights. At least one other court has 

found such concerns to be outweighed by the risk of "coercing unjust settlements from innocent 

! Exhibit A to the complaint in each case shows a span of at least two and a half months, 

and up to three and a half months, between the "hit dates" for the first and last defendants. 


Case 2:12-cv-02090-BMS   Document 9   Filed 06/06/12   Page 52 of 88



Case 1 :12-cv-00163-CMH-TRJ Document 10 Filed 04/03/12 Page 9 of 9 PagelD# 181 

defendants" and inflation of copyright value by enhancement of settlement leverage. See K-

Beech. II/c. v. Does 1-41, No. V-I 1·46, 2012 WL 773683, at' 5 & n.2 (S.D. Tex. Mar. 8,2012). 

The same principle is applicable here. (And, the magistrate judge has inquired of the Clerk's 

staff. and has been advised that the alternative scenario of multiple suits described by plaintiff 

will not burden that office.) 

Recommendation 

Accordingly, the magistrate judge recommends that all but the first of the Doe defendants 

in each of these matters be severed, and that plaintiffs then be pennitted to serve discovery on 

these remaining defendants' internet service providers to learn their identities. 

Thomas Rawles Jones, Jr. 
United States Magistrate Judge 

April 3, 2012 
Alexandria, Virginia 
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Fight Copyright Trolls 


Let's demote copyright troll species' status first to endangere<t then to extinct 
Stay updated via RSS 

New York judge blasts trolls' practices, recommends banning mass bittorent 
lawsuits in the district 

Posted: May 2, 2012 in Court documents vk:tQries 
Tags: U=ey-3995 ] 2-cy1147 12:ey] 150 12-cvl154 }\arm Kotzke! CQRYrigbt troll bCl$!yright trolls. ~~ Malibu Media mag; biUou 
~ p2p la»rsujt 

~ 

i 
13 Vot .. 

B,~ Raul and SJD 

Yesterday Magistrate fudge Gary R Brown Chttp://www.nyed,USCQurts gQv!Genera1 lnformatioo/courl Phone Book/MagiW 
Judges/GRBlgrb btmll submitted an Order &: Report &: Re<:ommendation (ORR) in the United States District Court lor the Eastern [)L'ltnct 011 
York involving rour lavvsuits. aU of them related to the "blizZJlrd Of civil actions broughl by puroeyors of pornographic films allcgiHg copyr 
infriugemelll by illdh,iduals utiliziug a computer proforol krWU'11 as BifTom:nl." A lav..-"'SUit on behalf of a pomograph~.,.l(~Beech had been brough 
Frederic Abramson (http'!(fighta"Pl'rigbttro11s com/201111211 B/fredetie:abramsOIH:eslX"ftes;Hil»'}'er-or-jw;t ¥another-copyrigbHroUh and I!Ji. 
Kotzker (http,! ldietrolJdje comI2012104105/troJHaSQO~kQtkzgr-buS¥~filing-1Q:mJorado-cases-for-malibu-media:and-patrick.colUns/) had rued 
other three la\\'SUlts on bl?haIf of Malibu Media, The judge decides to recommend that K-Beech's third part subpoenas be quashed; severs all [ 
from the remaining lawsuits \\'ith the exception of Doe 1 and prohjbits the troll from obtaining Doe 1 's telephone number and email addres.< 
arriving at this conclusion the judge makes the following factual determinations: 

The factual defernes presented are vastly different and highly individualized. One movant - John Doe #16 - has stated that he \vas at wor 
the time of the alleged download, John Doe #2 states under oath that he closed tile subject Earthlink account, which had been compromised I 
hacker, before the alleged download, K-Beech, Ded of John Doe #2, 'lI5, DE [34-n John Doe 129's counsel represents that his client if 
octogenarian lvith neither the wherelvithal nor the interest in using BitTorrent to download Gang Bang Virgins. DE (13}. John Doe no repres 
that dmvnlooding a copy of this film is contrary to her "religious, moral, ethical and personal vicv.'S." Mtn ~5, DE 17]. Equally important, 
notes that her wireless router was not secun.>d and she iivcs near a municipal parking lot, thus providing access to countless neighbors 
passersl.Jy. 

[... ] 

[J]t is no more likely that the subscriber to an IP address carried out a particuJar computer function - here the purported. illegal downloading 
single pornographic film - than to sayan individual who pays the telephone bill made a specific telephone call, 

The judge even points to troU Meier's admission that there is a 30% rate of false positives in these lawsuits. 

[M]ost, if not all, 01 tile IP addr"""'" will actually reOeet a wireless router or other networking device, meaning that while the ISPs wiU proVld< 
name of its subscriber, the alleged infringer could be the subscriber, a member of his or her (amlly I an employee, invitee, neighbor or interlope 

Next the judge takes exception with the trolls' "improp!:r litigation tactics" citing this statement from a S\Vum Doe statement as but one example: 

fighlcopyrighttrolls,com/ ... /new·york·judge-blasts~troll.s~practices~recommends-bannlng~mass~bittoren ... 
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Upon receipt of the Complaint, I reached out to Plaintiff and spoke to a self~described "Negotiator" in an effort to see if I could prove 
them (without the need for publicly tying my name to the Complaint) that I had nothing to do with the aUeged copyrig 
infringements, The Negotiator was ollered unlettered access to my computert my employment recordst and any othl 
discovery they may need to show that I was not the culpable party. Instead, the Negotiator refused and was only \'Iilling to seU 
the Complaint for thousands of doUars. While the Negotiator said on October 24, 2011 that he would check to ,.,. if he could con 
dov.n from the thousands of dollar settlemen.t amount, the Negotiator has not responded to two voice mails that were left on Octob 
25,2011. Notably, the Negotiator justified the settlement amount because, in part, I would incur legal fees in hiring an attomey. 

He also quotes Iudge Gibngy (bttp-/lfightcQpyrighttroUs COID!2OJ JIlQIQ6Qlldge%e2'Yc8QC!o99S=QPinjon.mass-p2p:lawsuitS:are=(rivoIQllsJ1 who fOL 
that the usual troll lawsuit is nothing more than a shakedown racket 

Having made these factual firu:iings, Judge Bro\l\71 next makes the following determinations of law: 

1. 	 K-Beech dcxs not have l) valid copyright registration, and its trademark infringement claim is ichotic (actually the judge decides that it faiL 
state a claim). Likel-'Vise the possible negligence dain"t is disposed of in footnote 1 as nonsense. 

2, That the trolls do not need the telephone numbers and email addresses of the Does to proceed 'with their lav,.~uits (they are only needed to furl 
abusive settlement strategies). 

3, That the Does have an expectation of privacy in their internet activities, 
4. 	 That the "most persuasive argulIll'llt against pL'flllitfillg plaiutiffs 10 proceed wlth early discoVt.'1Y arises from fhe clear indicia, l'otil il1 this caSi! alit 

related maNers, tltat plaintiffs have employel.1 abusive iitigr1tiolls lattics to extract setfiemenls from john Doe defendants. Indeed. this may Ll.e 
principal purpose of fifes" actions, (Hid tfJesf,,' tactics dislinguish thcse piailltlffs from other copyrigllt Iioiders willi 'whom lhey repeatedly COItIJ.: 

filemselvcs.'" Further "ltllu: Fcderal Rules direct tlw CDurt 10 dellY discovery "io !'rateel a portH or perSDn from al1lloyaHcc, embarrasstnetll, oppressi 
t1r Iludue burden or expense:' Fed. R. Civ, p, 26(c)(l). This situatiol1 crics Ola for Slid? relief" 

5. 	 Permissive joinder is inappropriate lor a hOb"t of reasons including that swarm joinder complicates the JawsWt and results in a waste of judi1 
resources. 

6. 	 That "UJll the four cases before this Court, prailltiffslf(n~ improperly Gt10ided more tltall 525,000 in filil1g fees by C11lplOyftlg its swarm ioitlder thel 
C011siden'l1g ali the cases filed by illst thcsc three plait/fiffs in this district, !nore Hum $100,000 ill filing fces/tave been etlQded. ]f tilC reported esfinli 

t/wt hundreds of thousands of such defeudan/s have been SHed nafiolHvide, plnintiffs il1 silll ilar acfions may be evading millions of dollars in filing j 
annuolly. Natio1JwidL', these plaintiffs have avaikd tiJemse/i,cs of lite reSOltrces of the court sysfem 011 a scale rarely seel1. 1t seems improper that t 
should pro/if wirlwut paying statutorily required fces." 

Even the footnotes in the ORR are a delight to read, An example is footnote 7 which reads.: 

Plaintiff K.Jleech's rambling motion papers often lapse into the farcical. In it!; papers, counsel for K-Beech equate its difficulties with aile, 
piracy of its adult films with those faced by the producers of the: Harry Potter books, Beatles songs and Microsoft software, and compare 
efforts to collect from aUeged infringers of its rights to the efforts of the FBI to combat child pornography, Men, in Opp. at 4, to, DE [22]. In 
ironjc h.im, the purveyors of such v.rorKs as Gang Bang Virgins, explain how its efforts in this matter will help empower parents to prevent min 
from \'/atching "movies that are not age appropriate" by ensuring that vie'W'Crs must pay for plaintiffs products, and thereby effectively no 
parents of such activity because "many parents \VOUld surely notice if they showed up on billing statements." Id, at 7-8. It is difficult to accord 
plaintiff. which features "Teen" pornography on its website, the moral high-ground in this regard. 

No doubt this is another super-milestone (the previous excellent ruling came from California (htq.r/lfightropydghttroUs com12012104/Q6itbe=cour 
nQt-willing-tn:ilssjst-a-tmlHontrajlldjcial-husinegnays-thc-j!ldgeD a month ago), another nail in the coffin of the legal plague of copyright troll 
The order lists all the injustices and sleazy practices employed by the trolls. I have a feeling that \\.'E are not far awa y from hearing judges call tr 
practices by their aCh.ial names: extortion, blackmail, and racket and recommend Attorneys General to investigate the scammers. This 01 

means that trolls afe not \\.'e1corne in the Eastern district of New York anymore, but of course it '>vill impact court decisions country~\'I.idel al 
foresee that more and more districts will follow EDNY's steps pretty soon, 

Judge Brown concludes his excellent analysis (emphasLs is mine): 

For aU of the reasons set forth herein. it is re.spt:CttulJy recommended. as follows: 

1. That the complaints in Malibu 26, Malibu 11 and Patrick Collins be dismissed. sua sponte and \\'ithout prejudice, as to aU defendants c 
than the individual designated as Jolm Doe 1 in each action; 

2. That the complaint in K-Beech be dismissed, sua sponte and without prejudice, in its entirety; and 

3. \hat plaintiffs and their cotlf'lSel in aU four actions be directed that any future actions of a similar nature in this district be file 
separate actions as against each John Doe defendant~· so as to avoid unlair outcomes, improper joinder and waste 01 jud 
resources, and to ensure the proper payment of filing fees. See, e.g., DIREC1V, Inc_ v. Annellino, 216 F,RD. 240, 241 {E.D,N,y' ~ 
(Spatt, J.) ("plaintiff is advised that aU future claims of this nature must be instituted separately against individual defendants"), (citing 
Holdings Inc. v. Tack, CV 00-3555 (ED.N.Y. June 16, 2000) (Seybert, J.J), 

f'ightcopyrighttrolls,coml, ../new~york~judge-~asts.-trollsMpract!ces.-recommends.-bannjng..mass-b!ttoren, . , 
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UN1TEt> STATES mSTRICT COURT 
EAS'rt:RNJ)1,'iTR1CToPNEWVot<K .., 

< 	 > 

• 
• 	 Do.....nlpad 

• 	:iharJ: 
• 	.E!nilJ:.d 

• 
• 

•· 
• 
• 	

, 
0126 

)lie" this. dOCllment on Scnbd fhttp'IIWWWscnbd rom/doc19210Q2891 
I'm humbled by judge's fairness and abitity to listen to the public: I Msh more judges look oul'lide the sophistry of courtrooms and rule bas<>d on 
common sense and the spirit, not solely tl1e letter, of the Law. 

lnterestingly, 1 have a strong suspicion that judge stumbled upon this blog: he mentions the Kevin Beechum involvement in criminal activity, w+ 
has not been widely publicized. I mentioned this fact in my post abQpt Frederic Abramson rbttp'!lfightcopydghttmlls com/20I1I12118/tredc 
abramson~respectecHawyer~or-ju$t-anotber~co.pyrigbHroll/) oot' of the trolls being lashed by the judge, 

Media coverage 

Bold: 1711 (lrtic/e lmks back to this post (It's jille nol to or litlk to or lI/('I1tiOI1 Otis site; spreadi'tg the news is by far more important. Nonetheless, 
always apprecinted (HId H1akes us happy,) 

a 	 ArsTechnica: FuriDus. judge decries "blizzard" of CQ~rigbt troll lUX'suits lhttp;!/arstecbnira rom1tech.policy/nev. .......2012!QSlblrjou'?:jud 
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GARY R. BROWN, United States Magistrate Judge: 

These actions are part of a nationwide blizzard of civil actions brought by purveyors of 

pornographic films alleging copyright infringement by individuals utilizing a computer protocol 

known as BitTorrent. The putative defendants are identified only by Internet Protocol ("IP") 

addresses. These four civil actions involve more than 80 John Doe defendants; these same 

plaintiffs have filed another nineteen cases in this district involving more than thrice that number 

ofdefendants. I One media outlet reports that more than 220,000 individuals have been sued since 

mid-20lO in mass BitTorrent lawsuits, many of them based upon alleged downloading of 

pornographic works.1 

This Order addresses (I) applications by plaintiffs in three of these actions for immediate 

discovery. consisting of Rule 45 subpoenas directed at non-party Internet Service Providers 

("ISPs") to obtain identifying information about subscribers to the named IP addresses and (2) 

motions to quash similar subpoenas by several putative John Doe defendants in the remaining 

action. For the reasons that follow, including evidence of abusive litigation tactics by plaintiffs, 

the plaintiffs' applications for service of subpoenas are granted only as to John Doe I in each case 

under terms and conditions set forth herein. and denied in all other respects. The motions to 

quash are granted because the work in that action is not subject of a copyright registration. 

Furthermore, it is respectfully recommended to the respective dislrictjudges that (\)as 10 

I See Patrick Collins, Inc, v. Does 1-7, CV 11·1270 (JO)(RER)(80 defendants in consolidated case); K-Beech, Inc. I', 

Does 1-29,CV 11·3331 (JFB)(ETB); K·Beech, Inc, v, Does 1-37, CV 11·3741 (LDW) (AKT); K-Beech, Inc.)', Does 
1·51, CV 11-3994 (JFB) (ETB); Patrick Coliins. Inc, & K-Beech, Inc, v. Doe, CV 11-4094 (JFB) (ORB): Malibu 
Media, 1.1.C v. Does 1-10, CV 12-1146 (JS)(ETB); Malibu Media, f.LC I'. Does 1·20, CV 12·1148 (ADS)(AKT); 
Malibu Media. Ll.C v. Does 1-30, CV 12·1149 (LDW) (AKT); Patrick Coilins, Inc. I', Does 1·11. CV 12·1153 PFB) 
(ARL); Malibu Media. 1.LC)', Does I-J3. CV 12-1156 pm) (ETB), 

2 See http://www,usnews,cQm!news/articlesl20 12/Q2/02jpom-companies~fiie-mpss-piracy·Jawsuit~·are~yQu-at-risk! 

2 

Case 2:12-cv-02090-BMS   Document 9   Filed 06/06/12   Page 60 of 88

http://www


Case 2:11-cv-03995-DRH-GRB Document 39 Filed 05/01/12 Page 3 of 26 PagelD #: 621 

three ofthe actions, the matters be dismissed without prejudice as to all defendants other than John 

Doe I; (2) that the fourth action be dismissed without prejudice; and (3) that these plaintiffs and 

their counsel be directed that all future actions be filed only against a single defendant 

BACKGROUND 

1. Allegations in the Complaints 

The four complaints that are subject to this Order are nearly identical, though each involves 

a different pornographic film, to wit: Gang Bang Virgins, Veronica Wei Orgasm, Maryjane Young 

Love and Gangbanged. See K-Beech.lnc. v. Does /-37. CV 11-3995 (DRH)(GRB) (hereinafter 

"K-Beech"): Malibu Media LLC v. Does 1-26. CV 12-1 I 47(JS)(GRB) (hereinafter "Malibu 26"); 

Malibu Media LLC v. Does / -/ /. CV 12-1 150 (LDW)(GRB) (hereinafter "Malibu 11"); and 

Patrick Collins, Inc. v. Does 1-9. CV 12-1154 (ADS)(GRB) (hereinafter "Patrick Collins"). In 

three of the cases, plaintiff claims to be the owner ofa copyright registered for the work in 

question. See, e.g.. Malibu 26. Complaint at ~~11-13, Docket Entry ("DE") [I]. In K-Beech, 

plaintiff claims only that an application for copyright has been submitted as to its work Gang Bang 

Virgins. K-Beech. Am. Compl. at mJll-12, DE [18]. Each defendant is identified only by an IP 

address purportedly corresponding to a physical address in this district, defined in the complaint as 

"a number that is assigned by an ISP to devices, such as computers, that are connected to the 

Intemel." Malibu 26, Compl. at ~8. The Complaints further allege that "[t]he ISP to which 

each Defendant subscribes can correlate the Defendant's IP address to the Defendant's true 

identity." /d. at ,9. 

The complaints describe. in some detail, a peer-to-peer filing sharing protocol known as 

BitTorrent which is a means by which devices connected to the Internet can share large computer 

files (such as digital copies of movies) while minimizing the strain on computer networks. See, 

3 
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e,g, Malibu 26, Compl. at ~~I 4· 15, BitTorrent works by breaking files into many smaller files 

"to reduce the load on the source computer, rather than downloading a file from a single source 

computer (one computer directly connected to another), [and) allows users to join a 'swann' of 

host computers to download and upload from each other simultaneously (one computer connected 

to numerous computers)," ]d, at ~ 15, BitTorrent also uses a "tracker" computer that tracks the 

pieces of the files as those pieces are shared among various computers, This tracking feature the 

plaintiffs to identify the IP addresses from which the films were downloaded, the subscribers to 

which have become the defendants in these actions, Id. '~24-26, 

2, Plaintiffs' Motions for Early Discovery 

Plaintiffs in Malibu 26, Malibu 11, and Patrick Coffins have filed motions for leave to file 

non-party subpoenas prior to a Rule 26(1) conference, seeking to serve subpoenas upon the ISPs to 

identify the subscribers to the subject IP addresses, Specifically, these subpoenas seek the "true 

name, address, telephone number, e-mail address and Media Access Control ("MAC") address of 

the Defendant to whom the ISP issued an IP address," See, e,g .. Malibu 26, Proposed Order. DE 

[3-21, 

3. Motions to Quash 

By order dated September 16.2011, the Honorable A, Kathleen Tomlinson granted a 

nearly identical motion for early discovery in K-Beech. See K-Beech, Order of9i16/11, DE [6], 

However, to protect the rights of all parties. Magistrate Judge Tomlinson established a procedure 

by which both the ISPs and the john Does were afforded an opportunity to move to quash before 

the infonnation was provided to K-Beech, The procedure Magistrate Tomlinson implemented 

elicited information that not only permits reasoned review ofthe motions to quash, but also 

provides insight into the pending motions for early discovery, 
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A total of six putative John Doe defendants moved to quash, see K-Beech, Motions, DE [7], 

[13], [14], [16], [17]. & [34]. while a seventh had counsel appear without filing a motion, Several 

motions include fact based arguments which are highly individual to each moving party, as well as 

legal arguments. One argument common to all of these motions arises from the fact that, 

according to the allegations, K-Beech does not have a registered copyright to Gang Bang Virgins, 

but premises its action on a copyright application. K-Beech has amended its complaint to include 

trademark allegations, but, notably, has not alleged the receipt of a copyright registration. As 

detailed below, the registration argument is a sufficient basis to grant the motions to quash, though 

not the sole basis. 

4. Additional Facts 

a. Factual Defenses Raised by the Moving John Doe Defendants 

The factual defenses presented are vastly different and highly individualized. One 

movant- John Doe # 16 - has stated that he was at work at the time of the alleged download. John 

Doe #2 states under oath that he closed the subject Earth I ink account, which had been 

compromised by a hacker. before the alleged download. K-Beech, Dec!. of John Doe #2, ~5, DE 

[34-1]. John Doe #29'5 counsel represents that his client is an octogenarian with neither the 

wherewithal nor the interest in using BilTorrent to download Gang Bang Virgins. DE [13]. 

John Doe #1 0 represents that downloading a copy of this film is contrary to her "religious, moral, 

ethical and personal views." Mtn ~5, DE [7]. Equally important, she notes that her wireless router 

was not secured and she lives near a municipal parking lot. thus providing access to countless 

neighbors and passersby.) Id. at ~4 

3 While Plaintiffs claim that they can amend their complaJnts to allege negligence against the owner of a WiFi router 
who failed to password-protect the device which was then used by an intruder to infringe its copyright. see K~Beech 
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b. The Use orIP Address to Identify the Alleged Infringers 

The complaints assert that the defendants - identified only by IP address - were the 

individuals who downloaded the subject "work" and participated in the BitTorrent swarm. 

However, the assumption that the person who pays for Internet access at a given location is the 

same individual who allegedly downloaded a single sexually explicit film is tenuous. and one that 

has grown more so over time. An IP address provides only the location at which one of any 

number ofcomputer devices may be deployed, much like a telephone number can be used for any 

number of telephones. As one introductory guide states: 

If you only connect one computer to the Internet, that computer can 
use the address from your ISP, Many homes today. though, use 
routers to share a single Internet connection between multiple 
computers. Wireless routers have become especially popular in 
recent years. avoiding the need to run network cables between 
rooms. If you use a router to share an Internet connection, the 
router gets the IP address issued directly from the ISP. Then, it 
creates and manages a subnet for all the computers connected to that 
router: 

Thus. it is no more likely that the subscriber to an IP address carried out a particular computer 

function - here the purported illegal downloading ofa single pomographic film - than to sayan 

individual who pays the telephone bill made a specific telephone call. 

Indeed, due to the increasingly popularity of wireless routers, it much less likely. While a 

decade ago, home wireless networks were nearly non-existent. 61% of US homes now have 

wireless access. s Several of the ISPs at issue in this case provide a complimentary wireless router 

as part of Internet service. As a result, a single IP address usually supports multiple computer 

Mem. in Opp. at 24, DE [10), this assertion flies in the face ofcommon sense. 


4 See "What is an IP address?" available at http://con1.Put~r,howstuffworks.comJinternet/basicsfguestion5492.htnl. 


5 Lardinois. F •. "Study: 61 % of US Households Now Have WiFi," available at http·lltechcrunch.com.4/5/12, 
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devices - which unlike traditional telephones can be operated simultaneously by different 

individuals, See US, v. La/ham, 2007 WL 4563459, at·4 (D.Nev. Dec, 18,2007), Different 

family members, or even visitors, could have performed the alleged downloads, Unless the 

wireless router has been appropriately secured (and in some cases, even if it has been secured), 

neighbors or passersby could access the Internet using the IP address assigned to a particular 

subscriber and download the plaintiffs film, As one court noted: 

In order to allow multiple computers to access the internet under the 
same IP address, the cable modem may be connected to a router, or 
may itself function as a router, which serves as a gateway through 
which multiple computers could access the internet at the same time 
under the same IP address. The router could be a wireless device in 
which case, computers located within 300 feet of the wireless router 
signal could access the internet through the router and modem under 
the same IP address, The wireless router signal strength could be 
increased beyond 600 feet ifadditional devices are added. The only 
way to prevent sharing of the wireless router is to encrypt the signal 
and even then an individual can bypass this security using publicly 
available software, 

Jd at ·4. Some of these JP addresses could belong to businesses or entities which provide access 

to its employees, customers and sometimes (such as is common in libraries or coffee shops) 

members of the public. 

These developments cast doubt on plaintiffs' assertions that "[t)he ISP to which each 

Defendant subscribes can correlate the Defendant's IP address to the Defendant's true identity." 

see. e,g., Malibu 26. Compl. at ~9, or that the subscribers to the IP addresses listed were actually 

the individuals who carried outlhe complained of acts, As one judge observed: 

The Court is concerned about the possibility that many of the names 
and addresses produced in response to Plaintiffs discovery request 
will not in fact be those of the individuals who downloaded "My 
Little Panties # 2." The risk is not purely speculative; Plaintifl's 
counsel estimated that 30% of the names turned over by ISPs 
are not those of individuals who actually downloaded or shared 
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copyrighted material. Counsel stated that the true offender is 
often the "teenaged son ... or the boyfriend if it's a lady." 
Alternatively, the perpetrator might tum out to be a neighbor in an 
apartment building that uses shared IP addresses or a dormitory that 
uses shared wireless networks. This risk of false positives gives 
rise to the potential for coercing unjust settlements from innocent 
defendants such as individuals who want to avoid the 
embarrassment of having their names publicly associated with 
allegations of illegally downloading "My Little Panties # 2." 

Digital Sin, Inc. v. Does 1-176, -- F.R.D. --, 2012 WL 263491. at '3 (S.D.N.Y. Jan. 30, 2012) 

(citations omitted and emphasis added). Another court noted: 

the ISP subscriber to whom a certain IP address was assigned may 
not be the same person who used the Internet connection for illicit 
purposes ... By defining Doe Defendants as ISP subscribers who 
were assigned certain IP addresses, instead of the actual Intcrnet 
users who allegedly engaged in infringing activity, Plaintiffs 
sought-after discovery has the potential to draw numerous innocent 
internet users into the litigation. placing a burden upon them that 
weighs against allowing the discovery as designed. 

SBa Pictures. Inc. v. Does 1-3036, 20 II WL 6002620, at '3 (N .D.Cal. Nov. 30. 2011)(citations 

omitted). 

In sum, although the complaints state that IP addresses are assigned to "devices" and thus 

by discovering the individual associated with that IP address will reveal "defendants' true 

identity:' this is unlikely to be the case. Most, ifnot all, of the IP addresses will actually reflect a 

wireless router or other networking device, meaning that while the ISPs will prov ide the name of 

its subscriber, the alleged infringer could be the subscriber, a member of his or her family, an 

employee, invitee, neighbor or interloper. 

c. Indicia of Unfair Litigation Tactics 

One moving defendant has provided concrete evidence of improper litigation tactics 

employed by K-Beech. In a sworn declaration, John Doe # 16 states the following: 
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Upon receipt of the Complaint, I reached out to Plaintiff and spoke 
to a self-described "Negotiator" in an effort to see i fI could prove to 
them (without the need for publicly tying my name to the 
Complaint) that I had nothing to do with the alleged copyright 
infringements. The Negotiator was offered unfettered access to 
my computer, my employment records, and any other discovery 
they may need to show that I was not the culpable party. Instead. 
the Negotiator refused and was only willing to settle the Complaint 
for thousands of dollars. While the Negotiator said on October 24. 
2011 that he would check to see ifhe could come down from the 
thousands ofdollar settlement amount. the Negotiator has not 
responded to two voice mails that were left on October 25,2011. 
Notably, the Negotiator justified the settlement amount because. in 
part, I would incur legal fees in hiring an attorney. 

K-Beech. Decl. of John Doe # 16, at 11-12 , DE [16] (emphasis added). Significantly. since 

plaintiff has not yet been provided with the identities of the moving John Does, this record exists 

only because John Doe #16 proactively contacted counsel for K-Beech (who is also representing 

Patrick Collins, Inc. in another matter). rather than await a determination by the Court, John Doe 

# 16' s experience directly mirrors that of defendants in a separate action by plaintiff K-Beech 

regarding Gang Bang Virgins, as well as another action filed by Patrick Collins, Inc. relating to a 

film entitled Culies, See K-Beech. Inc. v, Does 1-85, 2011 U.S. Dist. LEXIS 124581, at"6 

(E.D.Va, Oct. 5,2011) ("Some defendants have indicated that the plaintiff has contacted them 

directly with harassing telephone calls, demanding $2,900 in compensation to end the litigation") 

and Patrick Collins. inc. v. Does 1-58, 2011 U.S. Dist. LEXIS 120235, at '6 (E.D.Va. Oct. 5, 

2011) (same); (f Raw Films, LId. v. Does 1-32, 2011 WL 6182025, at *2 (E.D.Va. Oct. 5, 

2011)(same)." 

Remarkably, plaintiffs opposition to John Doe #16'5 motion. encompassing 62 pages of 

6 in these cases, counsel for K-Beech and Patrick Collins, Inc, was directed to show cause why Rule J I sanctions 
should not be imposed for this conduct, but uHimately sanctions were not imposed, 
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material,7 does not provide any evidentiary response to these sworn assertions of improper 

conduct. Rather, counsel attempts to dismiss this evidence as "mere denials", and unabashedly 

argues that "[d]efendant's] assertion that the negotiations between him and Plaintiff have ended 

further supports the need for litigation." PI's. Mem. In Opp. at 24. DE [22]. Moreover, K-Beech 

has tiled "Notices of Settlement and Voluntary Dismissal" as to three of the John Does in this 

action. See DE [30], [31] and [38). "This course of conduct indicates that the plaintiffs have 

used the offices of the Court as an inexpensive means to gain the Doe defendants' personal 

information and coerce payment from them. The plaintiffs seemingly have no interest in actually 

litigating the cases, but rather simply have used the Court and its subpoena powers to obtain 

sufficient information to shake down the John Does." Raw Films. 2011 WL 6182025, at *2. 

In a similar case by plaintiff Patrick Collins filed in this district, after being granted 


discovery of the IP subscribers, counsel for that entity described in motion papers the intended 


approach to the John Doe defendants: 


Plaintiff requested and was granted additional time within which to 
effectuate service upon the Doe Defendants to accommodate 
Plaintiffs need for obtaining their identifying information, as well 
as its further settlement and litigation strategy. The latter involves 
Plaintiff contacting Doe Defendants once their identities are known 
and attempting to reach a settlement with them. In cases where a 
settlement cannot be reached, Plaintiff would then consider the 
feasibility of filing suit, and proceed with service upon those Doe 
Defendants against whom it chooses to proceed. 

7 PlainliffK-B.ech's rambling motion papers often lapse into the farcical. In its papers. counsel for K-Beeeh equate 
its difficulties with alleged piracy of its adult films with those faced by the producers of the Harry Potier books. 
Beatles songs and Microsoft software, and compare its efforts to collect from alleged infringers of its rights to the 
efforts of the FBI to combat child pornography. Mern. in Opp. at 4, 10, DE [22]. In an ironic turn, the purveyors of 
such works as Gang Bang Virgins, explain how ils efforts in this matler will help empower parents to prevent minors 
from watching "movies that are oot age appropriate" by ensurIng that viewers must pay for plaintiffs producrs, and 
thereby effectively notif)" parents of such activity because "many parents would surely notice if they showed up on 
billing statements." Id at 7-8. It is difficult to accord the plaintiff. which features "Teen" pornography on its 
website, the moral high-ground in this regard. 
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Patrick Collins, Inc, v, Does 1-7, CV 11·1270 (JG)(RER), MIn, DE [22]. at ~ 6, On a cold record, 

this overview could be viewed as a reasoned approach, However, when viewed against 

undisputed experience of John Doe # 16, described above, and findings by other courts, this 

suggests an approach that is highly inappropriate, 

DISCUSSION 


The Legal Standard 


Federal Rule ofCivil Procedure 26(d)( I) forbids a party from seeking discovery "from any 

source before the parties have conferred as required by Rule 26(f) except as "authorized ". by court 

order." Fed, R, Civ, p, 26(d) (I), This is generally viewed as requiring a showing of good 

cause. See, e.g., Ayyash v. BankAI-Madina, 233 FRO. 325, 326 (S.D,N.Y, 2005). PlaintiffS 

rely principally upon the five factor Sony Music test. adopted by the Second Circuit, which 

requires the Court to weigh: 

(1 ) [the] concrete[ ness of the plaintiffs 1showing ofa prima facie 
claim of actionable harm •... (2) [the] specificity of the discovery 
request, ... (3) the absence ofalternative means to obtain the 
subpoenaed information, ". (4) [the] need for the subpoenaed 
infonnation to advance the claim, ... and (5) the [objecting] party's 
expectation of privacy. 

Arista Records, LLC ". Doe 3, 604 F.3d 110, 119 (2d Cir. 20 I 0) (citing Sony Music Enlm 'I Inc, v. 


Does 1-40, 326 F, Supp. 2d 556, 564-65 (S,D.N,Y. 2004)). This test, articulated in the context of 


evaluating a motion to quash. frames the inquiry in evaluating defendants' motions in K-Beech. 


Additionally, plaintiffs correctly note that the test is also instructive in evaluating the motions for 


early discovery. 


Element 1: Prima Facie Claim of Actionable Harm 


Plaintiffs Malibu and Patrick Collins have set forthprimajacie claims of actionable harm 
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by alleging ownership of registered, copyrighted works that have been infringed. H 

The situation with K-Beech is far different. K-Beech does not allege that it has a 

copyright registration; rather, it bases its complaint on a copyright application. In another case in 

this district, K-Beech ". Does 1-29, CV 1I-333\. Magistrate Judge Boyle denied K-Beech the 

precise relief sought in the instant application based on a failure to allege that its copyright in the 

work in that case - Virgins 4 - had been registered. Judge Boyle found: 

Section 4II(a) of the Copyright Act "requires copyright holders to 
register their works before suing for copyright infringement." Reed 
Elsevier. inc. v. Muchnick, - U.S. -, 130 S. Ct. 1237, 1241, 176 L. 
Ed.2d 18 (2010)(citing 17 U.S.C.A. § 411(a». Whilefailureto 
register a work does not deprive a federal court ofjurisdiction over 
an action for infringement, valid registration is an element of an 
infringement claim. Although the Second Circuit has not addressed 
this specific question, courts in both the Eastern District of New 
York and the Southern District ofNew York have held that 
submission ofan application for copyright registration does not 
satisfy the registration precondition of § 411 (a). 

Order of91l9!ll at 2-3 (additional quotations and citations omitted), DE [10]. Judge Boyle 

denied the requested discovery, and K-Beech voluntarily dismissed the case. See DE [l2J. I agree 

with Judge Boyle and find that K-Beech has not met its burden on this factor. 

K-Beech attempted to remedy this deficiency by adding conclusory trademark claims 

to its amended complaint. The complaint fails to explain in what ways the illegal downloading 

and uploading alleged could possibly cause confusion among consumers, or "hamper efforts by 

, For the purposes of this analysis. it is assumed that plaintiffs' works are entitied to copyright protection. though that 
may be an open question. See Lib...,y Media Holdings. HC 1'. Swarm Sharing Hash File, 821 F. Supp. 2d 444, 447 
n.2 (D.Mass. 2011) (it is "unsettled in many circuits, whether pornography is in fact entitled to protection against 
copyright infringement"). 
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PlaintifTto protect its reputation-' with "the purchasing public in New York.',9 Am. Compl. 

'll'll64-67. DE (18). K-Beech's citation to dicia in the Supreme Court's decision in Daslar is 

unavailing, as that case's holding undercuts plaintiffs attempt to extend trademark protection to 

these facts. Daslar Corp. v. Twentielh Century Fox Film Corp., 539 U.S. 23. 34 (2003) ("in 

construing the Lanham Act, we have been careful to caution against misuse or over-extension of 

trademark and related protections into areas traditionally occupied by copyright" (citation 

omitted». Even viewed in the most favorable light. the trademark allegations fail to state a claim. 

Elements 2: The Specificity of the Discovery Requests 

With respect to the specificity of discovery requests, the Sony Music court explained that 

this factor requires that "Plaintiffs' discovery request is also sufficiently specific to establish a 

reasonable likelihood that the discovery request would lead to identifying infonnation that would 

make possible service upon particular defendants who could be sued in federal court." Sony 

Mus;.,. 326 F. Supp. 2d at 566. While the discovery propounded by plaintiffs is specific, for the 

reasons discussed above, it does not establish a reasonable likelihood it will lead to the identity of 

defendants who could be sued. See Pacific Century Int 'I LId. v. Does, 201 I WL 5 J 17424. at "2 

(N.D.CaL Oct. 27. 2011) ("Plaintiff must go beyond the 'limited discovery' that it earlier asserted 

would lead to Defendants' identities ... [p]resumably, every desktop. laptop, srnartphone. and 

tablet in the subscriber's residence, and perhaps any residence ofany neighbor. houseguest or other 

II As K-Beech put its reputation into issue. it is worth noting that the owner ofK~Beech lnc. (and the apparent 
inspiration for the K-Beech mark} is Kevin Beechum. See "Pom studios raided to ensure adult-only casts," 1112/07, 
LA Times at L It appears [hat this is the same Kevin Beechum who testified in federal prosecutions about his 
e,.pericnce vandalizing retail adult video stores to help extort protection payments from their owners, See U,S l'. 

Feinnerg. 89 FJd 333. 335 (7'" Cir. 1996); Us. 1'. SlIirman, 49 F.3d 1275, 1278 (7" Cir. 1995). In those cases. 
Beechum described how he hired associates to use hammers and baseball bats to inflict SIO.OOO in damage on a 
Phoenix adult shop, and negotiated over a "few more jobs" in Cleveland, Other evidence established that, following 
Beechum's introduction. these same associates, on behalf of the extortionists, planned to plant remote control bombs 
.1 eight stores in Chicago in furtherance of the scheme, but that plan failed when. after successfully attacking one 
store. a bomb accidentally went otT, killing one of the coconspirators. 
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sharing his internet access, would be fair game. Beyond such an inspection, [the plaintifl] might 

require still more discovery, including interrogatories. document requests and even depositions." 

(citations omitted; alterations in original)). 

In this regard, the instant matter is factually distinguishable from the Arisla Records 

decision. In that case, the sought after discovery involved an Internet service provider located at a 

university. Based on that setting, and at that time, it was almost certain that the end user at an IP 

address was a particular individual, rather than a wireless network. The instant case involves 

broadband Internet service in a largely residential suburban area at a time when wireless is widely 

available. Furthennore. it is alleged that each John Doe in the instant case downloaded only a 

single pornographic film. By contrast in Arisla Records, the plaintiff alleged that a file sharing 

folder located at the IP address in question contained 236 audio files, containing at least a 

half-dozen copyrighted songs owned by the plaintiff. Arisla Records. 604 F.3d at 122. In fact. 

in that case, plaintiffs' investigator was able to "download[] music files from the user's computer," 

which is not the case here. Aris/a Records LLC 1'. Does 1-16,2009 WL 414060, at "I (N.D.N.Y. 

Feb. 18, 2009) aj('d 604 F.3d 110 (2d Cir. 20 I0). Clearly. the level of activity in Arista Records 

made it far more likely that the subscriber to the IP address would have conducted or at least been 

aware of the illegal downloading. In sum. it is not clear that plaintiffs have satisfied this factor. 

Element 3: The Absence of Alternative Means 

As one court observed, "[b]ecause the transactions in question occurred online. the 

defendants have been elusive and the IP addresses and ISP are the only available identifying 

information. Without the requested discovery, there are no other measures Plaintiff can take to 

identify the personal information for the Doe defendants." Raw Films. Ltd. v. Does 1-11.2012 

WL 684763. at "2 (S.D. Cal. Mar. 2, 2012). Plaintiffs retained a company that provides forensic 
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investigation services including the identification of IP addresses using BitTorrent protocol. See 

Fieser Dec!. '\MI5-6, DE [3-3]. Since plaintiffs have only been able to identify IP addresses used 

for potential infringement, they have established to the satisfaction ofthe Court that there are not 

alternative means available to identify the alleged infringers. 

Element 4: The Need for Subpoenaed Information to Advance the Claim 

Plaintiffs clearly need identification of the putative John Does in order to serve process on 

them and prosecute their claims. However, not all the information sought is required to advance 

the claim. For example_ in addition to names and addresses, plaintiffs seek both the home 

telephone numbers and email addresses of the putative John Does, see }.-/alibu 26, Proposed Order 

DE [3-2], information which is clearly not required to proceed with this action. In particular, 

obtaining the home telephone numbers seems calculated to further plaintiffs' settlement strategies, 

discussed above, rather than advancing their claims by allowing them to effect service. 

Element 5: Defendants' Expectation Qf Privacy 

In Arisla Records, the John Doe defendant, conceding that he had engaged in the alleged 

improper downloading, sought to quash the subpoena on First Amendment grounds. While 

recognizing the protected nature of anonymous speech, the Court rejected the challenge, 

concluding that the "First Amendment does not ... provide a license for copyright infringement:' 

Arisla Record~, 604 F.3d at 118. In examining this factor, the Sony A1usic court noted 

"defendants have little expectation of privacy in downloading and distributing copyrighted songs 

without permission." Sony Music, 326 F. Supp. 2d at 566-67. Here it is uncertain - indeed, it 

may be unlikely - that the subscribers sought to be identified downloaded the plaintiffs' 

copyrighted works. CI Pacific Century. 2011 WL 5117424, at '2 (denying discovery to protect 

"innocent internet users"). Thus, this Court cannot conclude with any reasonable certainty that 
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plaintiffs have overcome the expectation of privacy by putative defendants. 

Abusive Litigation Tactics Employed by the Plaintiffs 

The most persuasive argument against permilling plaintiffs to proceed with early discovery 

arises from the clear indicia, both in this case and in related matters, that plaintiffs have employed 

abusive litigations tactics to extract settlements from John Doe defendants. Indeed, this may be 

the principal purpose of these actions. and these tactics distinguish these plaintiffs from other 

copyright holders with whom they repeatedly compare themselves. See, e.g. K-Beech. PI. Mem. 

in Opp, at 3, DE [22] (arguing that this decision "will affect the rights of intellectual property 

holders across all segments of society"). While not formally one of the Sony Music factors, these 

facts could be viewed as a heightened basis for protecting the privacy of the putative defendants, or 

simply grounds to deny the requested discovery on the basis of fundamental fairness. 

In an effort to defend its litigation approach, K-Beech argues that "Fed,R.eiv.P. I requires 

that Courts construe the rules to secure the inexpensive determination of every action." PI. Mem. 

in Opp. at II, DE [22]. This Court takes the mandate of Rule I quite seriously, and vigorously 

encourages efforts by litigants to reduce litigation costs through settlement. See In re Tobacco 

Wig., 192 F.RD. 90, 95 (E.D,N.Y, 2000) (describing court's "duty to take affirmative action 

assisting the parties in all possible selliement options"), However. in its argument, plaintiff 

neglects to observe that Rule I requires that disputes should be resolved in a manner that is "just 

speedy and inexpensive." Fed. R, Civ. P. I (emphasis added). In this case. John Doe #16 offered 

the plaintiff"unfettered access" to his computer and employment records demonstrating that he 

was not at home at the time of the downloading, yet still finds himself pressured to settle for 

thousands of dollars, It would be difficult to characterize such a resolution as "just" even if 

speedy and inexpensive (for the plaintiff). Cf, 0" The Cheap, LLC v, Does 1-5011, .- F,R.D.•-, 
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2011 WL 4018258, at·4 (N.D.Cal. Sept. 6, 2011) ("plaintiffs desire to enforce its copyright in 

what it asserts is a cost-effective manner does notjustity perverting the joinder rules to first create 

... management and logistical problems ... and then offer to settle with Doe defendants so that 

they can avoid digging themselves out of the morass plaintiff is creating"). 

Our federal court system provides litigants with some of the finest tools available to assist 

in resolving disputes; the courts should not, however, permit those tools to be used as a bludgeon. 

As one court advised Patrick Collins Inc. in an earlier case, "while the courts favor settlements, 

filing one mass action in order to identify hundreds of doe defendants through pre-service 

discovery and facilitate mass settlement, is not what the joinder rules were established for." 

Patrick Collins. Inc. v. Does 1-3757, 2011 U.S. Dist. LEXIS 128029, at ·6-7 (N.D.CaL Nov. 4, 

2011). 

Given the unopposed, sworn account by John Doe # I 6, which dovetails with the 

experience of defendants in other actions brought by K-Beech and Patrick Collins, I find counsel 

for K-Beech has already engaged in improper litigation tactics in this matter. and find it highly 

probable that Patrick Collins Inc. and Malibu will likely engage in similar tactics if permitted to 

proceed with these mass litigations. Such conduct cannot be condoned by this Court. This is a 

persuasive basis to deny the motions for early discovery, as well as an additional basis to grant the 

motions to quash. See Pacific Century, 201 I WL 51 17424, at·2 (denying discovery on this 

basis). 

It would be unrealistic to ignore the nature ofpJaintiffs' allegations - to wit: the theft of 

pornographic films - which distinguish these cases from garden variety copyright actions. 

Concern with being publicly charged with downloading pornographic films is. understandably. a 

common theme among the moving defendants. As one woman noted in K-Beech. "having my 
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name or identifying or personal information further associated with the work is embarrassing, 

damaging to my reputation in the community at large and in my religious community," Mtn to 

Quash, ~5, DE [7]. Many courts evaluating similar cases have shared this concern, See,e,g" 

Pacific Century In/'I, LId. v, Docs 1-37, - F, Supp, 2d -, 2012 WL 1072312, at *3 (N,D, III. Mar, 

30,2012) ("the subscribers, often embarrassed about the prospect of being named in a suit 

involving pornographic movies, settle"); Digital Sin, 2012 WL 263491, at *3 ("This concern, and 

its potential impact on social and economic relationships, could compel a defendant entirely 

innocent of the alleged conduct to enter an extortionate settlement") SBa Pictures, 20 II WL 

6002620, at *3 (defendants "whether guilty ofcopyright infringement or not-would then have to 

decide whether to pay money to retain legal assistance to fight the claim that he or she illegally 

downloaded sexually explicit materials, or pay the money demanded, This creates great potential 

for a coercive and unjust ·settlement"'). This consideration is not present in infringement 

actions involving. for example, popular music downloads, Sce Arista Records, 604 F.3d at 122, 

("Teenagers and young adults who have access to the Internet like to swap computer files 

containing popular music, , , The swappers , , . are ignorant or more commonly disdainful of 

copyright." (quoting In re Aimsta Copyrighl Lilig, , 334 F.3d 643, 645 (7th Cir, 2003))), 

The Federal Rules direct the Court to deny discovery "to protect a party or person from 


annoyance. embarrassment, oppression, or undue burden or expense," Fed, R, Civ. p, 26(c)(I), 


This situation cries out for such relief. 


Joinder is Inappropriate 


In opposing the motions to quash, K-Beech relies heavily on the "swarm joinder" theory 

championed by plaintiffs here and elsewhere, Rule 20 governs the permissive joinder of parties 

and states that defendants may be joined in one action where a plaintiff states a right to relief 
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"arising out of the same transaction. occurrence. or series of transactions or occurrences" and "any 

question of law or fa~t common to all defendants will arise in the action." Fed. R. Civ. P. 20 (a) 

(2) (A) & (B). The argument is that every user who participates in the "swarm" is acting in 


concert to violate plaintiffs' copyrights. 


Highly questionable factual assumptions underlie plaintiffs' contention that these cases 

satisfy the Rule 20 requisites for joinder. By way ofexample, Plaintiffs assert that the John Does 

were "acting in concert with each other." "working together", and "directly interacted and 

communicated with other members of that swarm." See. e.g .. Malibu 26, Compl. ~~ 10, JJ, 34. 

Much of the BitTorrent protocol operates invisibly to the user - after downloading a file. 

subsequent uploading takes place automatically if the user fails to close the program, Exhibit D 

to the complaints, which allegedly documents the "interactions" between defendants, is a page of 

machine instructions which clearly demonstrate that the user plays no role in these interactions. 

Indeed, "[tJhe bare fact that Doe clicked on a command to participate in the BitTorrent Protocol 

does not mean that they were part of the downloading by unknown hundreds or thousands of 

individuals across the country or across the world," Hard Drive Prods., Inc. v. Does 1·188,809 

F. Supp. 2d 1150, 1163 (N.D. Cal. 2011). 

Moreover, the dates ofdownloading provided in the complaints - which are often weeks or 

months apart .• further undermine the allegation that all of the John Does were part of a single 

swarm. Thus, even assuming that the John Does are the actual infringers. the assertion that 

defendants were acting in concert rests upon a thin reed. See genera/(v Raw Films, Ltd. v. Does 

1·32. 2011 WL 6840590. at "2 (N.D.Ga. Dec. 29, 2011 )(stating that the "differing dates and times 

of each Defendant's alleged sharing do not allow for an inference that the Defendants were acting 

in concert"); Raw Films. Ltd. l'. Does 1·32, 2011 WL 6182025 at "2 (E.D.Va. 20 II) (conduct over 
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a three month time span was "insufficient to meet the standards ofjoinder set forth in Rule 20"). 

find that plaintiffs have not satisfied the requirement ofestablishing that defendants participated in 

the same "transaction" or "occurrence" within the meaning of Rule 20. 

Alternatively, because joinder is permissive, this Court retains the discretion to sever under 

Rules 20(b), 21,and 42 (b). See Third Degree Films v. Does 1·131," F. Supp, 2d ", 2012 WL 

692993, at "3 (D. Ariz. Mar. 1,2012), In determining whether to exercise that discretion, the 

court should "examine whether permissive joinder would comport with the principles of 

fundamental fairness or would result in prejudice to either side:' On Ihe Cheap, 20 II WL 

4018258, at '2 (quoting Coleman v, Quaker Oats Co., 232 F.3d 1271, 1296 (9 th Cir. 2000», 

"Courts may also consider factors such as the motives of the party seeking joinder and whether 

joinder would confuse and complicate the issues for the parties involved," SBO Pictures, 2011 

WL 6002620, at *3. 

Plaintiffs identify two common questions offact in these actions: the plaintiffs' ownership 

of copyrights, and the workings of BitTorrent. By contrast, the half·dozen moving defendants, 

even at this preliminary stage, have raised a panoply ofindividual defenses, including age, 

religious convictions, and technological savvy: misidentification of ISP accounts; the kinds of 

WiFi equipment and security software utilized; and the location of defendant's router. The 

individualized determinations required far outweigh the common questions in terms of discovery, 

evidence, and effort required, Thus, swarm joinder complicates these actions, resulting in waste 

of judicial resources. 

Plaintiffs lout the fact that "joinder in BitTorrent copyright infringement cases has been 

thoroughly analyzed in forty reported opinions and has been pennitted in district courts across the 

country." K-Beech, Mem, in Opp. at I, DE [25]. However, due to plaintiffs' litigation 
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strategy, which includes avoiding review on the merits except at a preliminary, ex parle stage, 

these determinations were made without any factual record by judges unaware of the highly 

individualized, fact specific defenses raised on the motions to quash, or evidence of strong-arm 

tactics, both of which strongly militate against allowing joinder in these mass actions, 

On this issue, one court has observed: 

In addition to the Rule 20(a)(2) criteria, the court has a parallel duty 
to ensure that permissive joinder "would comport with the 
principles of fundamental fairness or would [notl result in prejudice 
to either side. The court also has discretion to sever an action when 
joinder would confuse and complicate the issues for all parties 
involved. It is likely that Defendants would assert different factual 
and legal defenses. and would identify different witnesses. Case 
management and trial ... would be inefficient. chaotic, and 
expensive. Joining Defendants to resolve what at least 
superficially appears to be a relatively straightforward case would in 
fact transform it into a cumbersome procedural albatross. These 
difficulties would place tremendous burden on Defendants as well. 
To provide two illustrative examples, each Defendant would have 
the right to be present at every other Defendant's depositions-a 
thoroughly unmanageable and expensive ordeal. Similarly, pro se 
Defendants. who most likely would not e-file, would be required to 
serve every other Defendant with a copy of their pleadings and other 
submissions throughout the pendency of the action at substantial 
cost. The court cannot permit a case to proceed in this manner. 

Pacific Century. 2011 WL 5117424, at *3 (quotations and citations omitted). As such, I find that 

principles of fundamental fairness and judicial economy dictate that permissive joinder not be 

allowed in these cases. 

By Pursuing Mass Actions, Plaintiffs Improperly Avoid Payment of Filing Fees 

The payment of court filing fees is mandated by statute. Specifically, the "district court 

shall require the parties instituting any civil action. suit or proceeding in such court. whether by 

original process, removal or otherwise, to pay a filing fee of$350." 28 U.S.C. §1914(a). Of that 
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amount, "$190 shall be deposited into a special fund of the Treasury to be available to offset funds 

appropriated for the operation and maintenance of the courts of the United States." 28 U.S.C. 

§1931(1). 

In multidistrict cases considering severance of cases, courts have noted that the filing fee 

has: 

two salutary purposes. First. it is a revenue raising measure ... 
Second, §1914(a) acts as a threshold barrier, albeit a modest one, 
against the filing of frivolous or otherwise meritless lawsuits. Had 
each plaintiff initially instituted a separate lawsuit as should have 
occurred here, a fee would have been collected for each one .... 
Thus, the federal fisc and more particularly the federal courts are 
being wrongfully deprived of their due. By misjoining claims, a 
lawyer or party need not balance the payment of the filing fee 
against the merits of the claim or claims. 

In re Diet Drugs. 325 F. Supp. 2d 540, 54 I-42 (E.O. Pa. 2004); see also In re Seroquel Prods. 

Liability Dlig., 2007 WL 737589, at *2-3 (M.D. Fla. Mar. 7,2007) (denying reduction offiling 

fees, noting the burden on the court and the "gatekeeping feature of a filing fee"), 

Several courts in similar cases involving BitTorrent protocol have also recognized the 


effect of a countenancing a single filing fee. One court described the "common arc of the 


plaintiffs' litigating tactics" in these cases: 


... these mass copyright infringement cases have emerged as a 
strong tool for leveraging settlements-a tool whose efficacy is 
largely derived from the plaintiffs' success in avoiding the filing 
fees for multiple suits and gaining early access en masse to the 
identities ofalleged infringers. 

Pacific Cenrury. 2012 WL 1072312, at *3. Thus, the plaintiffs file a single case, and pay one 

filing fee. to limit their expenses as against the amount of settlements they are able to negotiate. 

Postponing a determination on joinder in these cases "results in lost revenue ofperhaps millions of 

dollars (from lost filing fees) and only encourages plaintiffs in copyright actions to join (or 
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misjoin) as many doe defendants as possible." K-Beech, Inc. v. John Does 1--11,2012 WL 

773683, at "5 (S.D. Tex. 2012). 

In the four cases before this Court, plaintiffs have improperly avoided more than $25,000 

in filing fees by employing its swarm joinder theory. Considering all the cases filed by just these 

three plaintiffs in this district, more than $100,000 in filing fees have been evaded. If the reported 

estimates that hundreds of thousands of such defendants have been sued nationwide. plaintiffs in 

similar actions may be evading millions of dollars in filing fees annually, Nationwide. these 

plaintiffs have availed themselves of the resources of the court system on a scale rarely seen, It 

seems improper that they should profit without paying statutorily required fees. 

CONCLUSION 

Because K-Beech has failed to allege a valid cause of action, and for all the other 

reasons set forth herein, the motions to quash in K-Beech. CV I 1-3995, DE [7J, [13J, [14]. [16]. 

[17]. [34]. are hereby GRANTED. 

For all of the reasons set forth herein. the Court is not inclined to grant the broad early 

discovery sought by Malibu and Patrick Collins. At the same time. these plaintiffs are allegedly 

the owners ofcopyrighted works who should not be left without any remedy. Given the record in 

this case, however, this must be done in a fashion that will ensure that the rights of all parties are 

adequately protected. Thus. the Court is prepared to grant these plaintiffs limited early discovery. 

to wit: the names and addresses (not email addresses or phone numbers) of only the subscribers 

designated as John Doe I in Malibu 26. Malibu 11, and Pa/rick Col/ins. Following service of 

subpoenas. under the terms and conditions set forth below. the identifying information will be 

provided to plaintiffs at a status conference. with each John Doe 1 present, giving them an 

opportunity to be heard, to obtain counsel and. ifappropriate. request appointment ofcounsel from 
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this Court's pro bono panel. 

Plaintiffs' motions for leave to serve third-party subpoenas prior to a Rule 26(1) 

conference. Malibu 26, CY 12-1147, DE [3]. Malibu 11, CY 12-1150, DE [3J, and Patrick Collins, 

CY 12-1154, DE [3], are GRANTED ONLY to the following extent: 

(1) Plaintiffs in Malibu 26, Malibu J J and Patrick Coflins may serve subpoenas 

pursuant to Rule 45 of the Federal Rules of Civil Procedure on the ISPs to obtain the 

name, address, and Media Access Control address for each Defendant designated as 

John Doe I in each action to whom the ISP assigned an IP address, Under no 

circumstances are plaintiffs permitted to seek or obtain the telephone numbers or 

email addresses of these individuals, or to seek or obtain information about any 

potential John Doe defendant other than John Doe I, Plaintiffs counsel is directed to 

attach a copy of this Order to the subpoena, 

(2) Within seven days of service of each subpoena, the ISPs shall reasonably attempt 

to identify each John Doe I and provide him or her with a copy of the subpoena and 

this Order. Ifany of the ISPs are unable to determine, to a reasonable degree of 

technical certainty, the identity of the user of a particular IP address. it shall so notify 

Plaintiffs counsel. 

(3) The ISPs shall have twenty-one (21) days from the service of the subpoena to 

move to quash or otherwise object to the subpoena, Each potential defendant shall 

have fourteen (14) days from receipt ofthe subpoena from the ISP to move to quash or 

otherwise object to the subpoena. 

(4) Absent any motion to quash or objection, the ISPs shall produce the information 

sought to the Court. not to the Plaintiff within twenty-one (21) days after notirying 
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each Defendant pursuant to paragraph (2) above. Said submission shall be made ex 

parte and under seal. Said information will be provided to counsel for plaintiffs at a 

status conference to be scheduled by the Court. 

(5) Plaintiff may only use the information disclosed pursuant to the subpoenas for the 

purpose of protecting and enforcing Plaintiffs' rights as set forth in the Complaint. 

REPORT A~D RECOMMENDATION TO THE DISTRICT JUDGES 

For all of the reasons set forth herein, it is respectfully recommended as follows: 

I. 	 That the complaints in Malibu 26, Malibu II alld Patrick Col/illS be dismissed, sua 

spollle and without prejudice, as to all defendants other than the individual designated 

as John Doe 1 in each action; 

2. 	 That the complaint in K-Beech be dismissed, slIa sponte and without prejudice, in its 

entirety; and 

3. 	 That plaintiffs and their counsel in all four actions be directed that any future actions of 

a similar nature in this district be filed as separate actions as against each John Doe 

defendant, so as to avoid unfair outcomes, improper joinder and waste ofjudicial 

resources, and to ensure the proper payment offiling fees. See, e.g., DIRECTV. Inc. v. 

Armellillo. 216 F.R.D. 240. 241 (E.D.N.Y. 2003) (Spat!, J.) ("plaintiff is advised that 

all future claims of this nature must be instituted separately against individual 

defendants"), (citing esc Holdings inc. ". Tack. CV 00-3555 (E.D.N.Y. June 16. 

2000) (Seybert, J.)). 

A copy of this Order and Report and Recommendation is being sent to counsel for the 
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plaintiffs by electronic tiling on the date below. Any objections to the Report and 

Recommendation portion must be filed with the Clerk of the Court within 14 days. See 28 U.s.C. 

§636 (b)(l); Fed. R. Civ. P. 72; Fed. R. Civ. P. 6(a) and 6(d). Failure to file objections within 

this period waives the right to appeal the District Court's Order. See Ferrer v. Woliver, 2008 WL 

4951035, at "2 (2d Cir. Nov. 20, 2008); Beverly 1'. Walker, 118 F.3d 900, 902 (2d Cir. 1997); 

Savoie v. Merchants Bank, 84 F.3d 52, 60 (2d Cir. 1996). 

Dated; Central Islip, New York 
May I, 2012 

lsI Gary R. Brown 
GARY R. BROWN 
United States Magistrate Judge 
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'1 AM POSTING THIS ENTRY UNEDITED BECAUSE OF THE IMPORTANCE OF ITS CONTENT. I 
WILL EDIT, ADD LINKS, AND WILL CLEAN UP LATER' 

If you were a plaintiff attorney suing thousands of defendants, what would you do if the judge 
figured out that you were not allowed to practice law? 

Terik Hashmi, owner of the Transnational Law Group, LLC just received a note from U.s. District 
Judge Robert Hinkle essentially freezing each and every one o/his 28 cases filed against fohn Doe 
Defendants. at first glance because he was not licensed to practice law in the state where he lives. 

In short, in order for an attorney to gain admission to practice as an attorney in a federal court, the 
court requires that you be licensed to practice law and be in good standing in the state in which you 
are licensed. Without delving too deeply into this, on Terik Hashmi's letterhead, it says, "PRACTIC 
LIMITED TO FEDERAL COPYRIGHT PROTECTION AND ENFORCEMENT LAW," which 
essentially says, ''I'm not licensed in this state and this state's bar, but I'm not practicing any state 
law," which is usually a way out of being charged with the unauthorized practice of law ("UPL"), OJ 

practicing law without a license. 

Looking a bit deeper, when Terik signs his name, he signs it as "Terik Hashmi, }D, LLM (OH, 
FL/ND)" suggesting that he is licensed in the State of Ohio and in the U.S. District Court for the 
Northern District of Florida (the court that issued this ruling). 

http://torrentlawyer.wordpress.coml20 12/02/l9/terik -hashmi -transnational-bittorrent -copyright -cases-... 5/28/; 
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Taking a look at the Ohio Bar's website 
(http://www.sconet.state.oh.us/attysvcs(attyre~lPublic AttorneyDetails.asp?ID=QQ~4J29l he appears 
to be licensed as an attorney and in good standing. Apparently he was sanctioned three (3) times 
during the years 2000-200], 2002-2003, and 2004-2005 for failing to comply with the continuing legal 
education ("CLE") requirements [he just had to pay fines for this j, but other than these, I see nothinE 
that indicates that he is not licensed as an attorney in Ohio. 

The problem is that it would NOT be the unauthorized practice of law if he lived in ANOTHER 
STATE and he was filing cases in the Northern District of Florida Federal Court as he has been. 
However, because Mr. Rashmi RESIDES IN the State of Florida (meaning he appears to be runnil 
his law practice while being in the physical borders of Florida - hence the "limited to federal 
practice" notation on his letterheadl, the judge is suggesting thaUle is in violation of the Florida 
State Bar unauthorized practice of law statutes (and probably as a result will be in violation of his 
Ohio state bar's ethics rules as well). 

For this reason, all of his 28 cases [for the time being] have been merged into Case No. 4:11-cv-00570 
and are FROZEN. Lastly, quoting from the judge's order, "Mr. Hashmi must show cause by March 9, 
2012, why these cases should not be dismissed 011 the ground that he has 110 authority to practice law in Florid, 
or ;11 this court." 

What this means to you is that as things stand, " .. .Mr. Hashmi must not attempt to settle any of these 
cases, must llot accept any paymellt in settlement of any of these cases, and must not take allY other action ill 
any of these cases." In other words, for the time being, Terik Hashmi's cases (listed below) are DEAD. 

http://torrentlawyer.wordpress.coml20121021 19/terik -hashmi-transnational-bittorrent-copyright -cases-... 5/28 
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THIRD DEGREE FILMS, INC. v. DOES 1-259 (Case No. 4:11-cv-00570) 
THIRD DEGREE FILMS, INC. v. DOES 1-375 (Case No. 4:11-cv-00572) 
DIGITAL SIN, INC. v. DOES 1-208 (Case No. 4:11-cv-00583) 
DIGITAL SIN, INC. v. DOES 1-145 (Case No. 4:11-cv-00584) 
DIGITAL SIN, INC. v. DOES 1-167 (Case No. 4:11-cv-00586) 
NEXT PHASE DISTRIBUTION, INC. v. DOES 1-126 (Case No. 4:12-cv-00006J 
PATRICK COLLINS, INC. v. DOES 1-85 (Case No. 4:12-cv-00007) 
ZERO TOLERANCE ENTERTAINMENT, INC. v. DOES 1-52 (Case No. 4:12-cv-00008) 
MEDIA PRODUCTS, INC. v. DOES 1-34 (Case No. 4:12-cv-00024) 
SBO PICTURES, INC. v. DOES 1-92 (Case No. 4:12-cv-00025) 
SBO PICTURES, INC. v. DOES 1-97 (Case No. 4:12-cv-00026) 
METRO INTERACTIVE, LLC v. DOES 1-56 (Case No. 4:12-cv-00043) 
EVASIVE ANGLES ENTERTAINMENT v. DOES 1-97 (Case No. 1:11-cv-00241) 
ELEGANT ANGEL, INC.v. DOES 1-87 (Case No. 1:11-cv-00243) 
ELEGANT ANGEL, INC. v. DOES 1-115 (Case No. 1:11-cv-00245) 
ELEGANT ANGEL, INC. v. DOES 1-85 (Case No. 1:11-cv-00246) 
ELEGANT ANGEL, INC. v. DOES 1-77 (Case No. 1:11-cv-00247l 
MEDIA PRODUCTS, INC. v. DOES 1-175 (Case No. 1:11-cv-00248) 
DIGITAL SIN, INC. v. DOES 1-150 (Case No. 1:11-cv-00280) 
DIGITAL SIN, INC. v. DOES 1-131 (Case No.1:11-cv-00281) 
EXQUISITE MULTIMEDIA, INC. v. DOES 1-178 (Case No. 1:12-cv-00002) 
MEDIA PRODUCTS, INC. v. DOES 1-43 (Case No. 1:12-cv-00003) 
NEXT PHASE DISTRIBUTION, INC. v. DOES 1-93 (Case No. 1:12-cv-00004J 
PATRICK COLLINS, INC. v. DOES 1-159 (Case No. 1:12-cv-00018) 
THIRD DEGREE FILMS, INC. v. DOES 1-195 (Case No. 1:12-cv-00019) 
MEDIA PRODUCTS, INC. v. DOES 1-168 (Case No. 1:12-cv-00020J 
SBO PICTURES, INC. v. DOES 1-98 (Case No. 1:12-cv-00021) 

On a personal note, do I really think this is the end of these cases? No, and this is merely because I am still 
floored that these cases are stilI around almost IWO YEARS no after they first started to appear. Plaintiff 
attorneys have come and gone, but the cases still appear to continue [for the most partJ unhindered by the 
various Judges. Obviously many of them have smartened up the the mass extortion scheme being perpetrated or 
now a hundred or so thousand John Doe defendants, but thefact that the "Plaintif{v. John Doe 1-25" or 
"Plaintiffv. John Doe 1-250" cases are still around in the first place suggest that the attorney generals and the 
U.S. attorney generals are doing ABSOLUTELY NOTHING to make these cases go away as they did with the 
Trevor Law Group automobile repair shop extortion scheme cases (look them up) aJew years back in the 
Northern District ofCalifornia. 

Do I think Terik Hashmi is finished? Probably not. I am sure he'll find a way to overcome this obstacle, bu 
again, I say this only because I'm a bit dark and jaded from the fact that plaintiffattorneys still have their law 
licenses and are still filing lawsuits long after their cases have been shown to be what theyare. 

For now, we should enjoy our victory and not get overly confident that these cases cannot reappear in the 
near future. Congratulations to all. 

Most importantly, THIS IS THE FIRST TIME A JUDGE HAS TAKEN DOl-VN ALL OF THE 

SMALLER "JOHN DOE" LA WSUITS AT ONCE. Other plaintiffattorneys should sit up and take 

notice. 


ADVERTISEMENT 
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L on February 19, 2012 at 6:20 pm I &iz1JI. '~l:'" jmciarkent 
Another great post. Does that mean that the victims of his actions while practicing Law while 
unlicensed can go after him for a refund of sorts? 

2, on February 19. 2012 at 8:00 pm I &iz1JI.' Anonymous 
Rob, what do you think about the news reported by DieTrollDie that Hashmi had previously 
signed an affidavit in which he swore not to practice law in Florida and understood that doing 5 

without a license is a 3rd degree felony? 

http://dietrolldie,CQm/2012/02114/troU-terik-hashmi-signed-a-cease-and-desist-affidavit-concern 
-his-practice-of-Iaw-in-the-state-Qf-florida-on-5-aug-201OI 

http:Udietrolldie,files.wordpress,comI2012/02/hashmi 3rdd felony,pdf 

According to a quick Google search a 3rd degree felony in Florida carries a maximum penalty ( 
years in prison and $5000 fine. Considering the large number of cases and Does this guy has fil 
against I don't see how regulators can let this slide; it's not like this guy skirted the rules one ti: 
to help a friend out or some other circumstance that might gamer sympathy, He clearly made, 
premeditated decision to commit a felony in order to build a business and profit from his crim 
Totally shameless and flagrant. 

I'm letting my excitement get ahead of me now, but this strikes me as having the potential to t 
the lid off this thing with respect to regulators in Florida, This guy has given them a reason to 
questions about these scams and as long as they are busy tearing Hashmi apart they may just 
decide to have a look and see what all those guys other guys are up to. Other operations like 
Prenda that are in Florida but operating through proxies may have opened themselves up to 
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