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Plaintiff’s Response to Order to Show Cause 1 
CV 10-04468 LB 

Ira M. Siegel, Cal. State Bar No. 78142 
email address:  irasiegel@earthlink.net 
LAW OFFICES OF IRA M. SIEGEL 
433 N. Camden Drive, Suite 97 
Beverly Hills, California 90210-4426 
Tel: 310-435-7656 
Fax: 310-657-2187 
 
Attorney for Plaintiff Patrick Collins, Inc. 
 
 
 
 
 

UNITED STATES DISTRICT COURT 
 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 
 

OAKLAND DIVISION 
 
Patrick Collins, Inc., a California corporation, 
 
 Plaintiff, 
 
 v. 
 
DOES 1-1219, 
 
 Defendants. 

Case No. CV 10-04468 LB 
 
PLAINTIFF’S RESPONSE TO ORDER 
TO SHOW CAUSE, AND 
APPLICATION FOR 
ENLARGEMENT OF TIME TO 
SERVE DEFENDANTS 

 On May 10, 2011 the Court issued its Order requiring Plaintiff to show cause why the 

above-captioned action should not be dismissed without prejudice pursuant to Rule 4(m) of the 

Federal Rules of Civil Procedure in view of the fact that no defendant will have been served with 

a summons and complaint in this case within 120 days of the date the case was filed. 

 As anticipated the Court, much of the following will be familiar to the Court in view of 

an earlier filing requesting a continuance of the Case Management Conference, which the Court 

granted on April 26, 2011.  See Document 12. 

 The current CMC date is September 22, 2011.  By then, a substantial number of the 

Does left in the case, if not all of such Does, will have been served and have had an 

opportunity to answer. 

I. General Background 

 This case is a copyright infringement case.  It arises out of the mass piracy of motion 

pictures that has been plaguing the country as advances in technology have made infringements 
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Plaintiff’s Response to Order to Show Cause 2 
CV 10-04468 LB 

almost effortless to accomplish at the same time that identifying the infringers has become more 

difficult.  This mass piracy is conducted by numerous people participating in a "swarm" of 

infringers who use the Internet to illegally copy and distribute  motion pictures.1 

 Former United States Senator Chis Dodd, in his inaugural speech as the new president of 

the Motion Picture Association of America, on March 29, 2011, stated,  
 
 "Let's begin with perhaps the single biggest threat we face as an industry: 
movie theft. At the outset, I want you to know that I recognize and appreciate that 
NATO [National Association of Theatre Owners] members are on the front lines 
every day when it comes to preventing camcording.  Further, I want you to know 
that the member studios of the MPAA deeply appreciate the efforts you make 
every day to stop the hemorrhaging of movie theft in your theaters. 
 "I am deeply concerned that too many people see movie theft as a 
victimless crime.  After all, how much economic damage could there be to some 
rich studio executive or Hollywood star if a movie is stolen or someone watches a 
film that was stolen? It is critical that we aggressively educate people to 
understand that movie theft is not just a Hollywood problem. It is an American 
problem. 
 "Nearly 2.5 million people work in our film industry. The success of the 
movie and TV business doesn't just benefit the names on theater marquees. It also 
affects all the names in the closing credits and so many more - middle class folks, 
working hard behind the scenes to provide for their families, saving for college 
and retirement. And since movies and TV shows are now being made in all 50 
states, Puerto Rico and the District of Columbia, movie theft harms middle class 
families and small businesses all across the country. 
 "Those who steal movies and TV shows, or who knowingly support those 
who do, don't see the faces of the camera assistant, seamstresses, electricians, 
construction workers, drivers, and small business owners and their employees 
who are among the thousands essential to movie making." 

See, e.g., the web page at, 

http://www.boxofficemagazine.com/news/2011-03-29-new-mpaa-chief-senator-chris-dodd-delivers-inaugural-state-of-the-industry-speech 

a copy of which is attached hereto as Exhibit 5. 

                     
1 "Swarm" thievery enabled by the Internet is, unfortunately, not limited to copyright 
downloading.  Cases of "swarm" or "flash mob" shoplifting are now arising.  See the reports at 
the following web pages about swarm shoplifting events in Washington, D.C., Las Vegas, NV, 
and St. Paul, MN: 

http://www.myfoxdc.com/dpp/news/dc/video-mob-of-teens-rob-dupont-circle-store-042711?utm_medium=twitter&utm_source=twitterfeed 
http://www.cbsnews.com/8301-504083_162-20060576-504083.html 
http://www.myfoxtwincities.com/dpp/news/minnesota/st.-paul-stores-suffer-‘mob-thefts’-feb-22-2011 

The Court is asked to take notice that the theory of at least some participants in swarm thievery, 
by shoplifting or by copyright infringement, is that an aggrieved party may be so overwhelmed 
by the number of people involved and the time, effort and expense required to catch any 
offender, that few, if any, will be caught, and if any are, it may be a long time before that occurs. 
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Plaintiff’s Response to Order to Show Cause 3 
CV 10-04468 LB 

 In written responses to a series of questions submitted by Variety magazine that were 

published on April 13, 2011, Vice President Joe Biden stated,  
 
 "Look, piracy is outright theft.  People are out there blatantly stealing 
from Americans -- stealing their ideas and robbing us of America's creative 
energies. There's no reason why we should treat intellectual property any 
different than tangible property. 
 *** 
 "The fact is, media companies have already taken significant steps to 
adapt their business models to keep up with changes in how we watch movies 
and listen to music. Content is being offered to consumers in a variety of different 
ways that make it easy and cost-effective for people to access legal material. 
Anyone who does not understand this should simply talk with one of my 
grandkids." 

The Variety article can be seen here, 

http://www.variety.com/article/VR1118035369 

a copy of which is attached hereto as Exhibit 6. 

 Of course, what we do have the Copyright Act, and aggrieved parties must, for the most 

part, enforce their copyrights themselves. 

 But, because there are obstacles slowing down identification of the people using the 

Internet for their infringing activities, serving actual defendants with summons and complaint is 

delayed.  This is described in the Declaration of Jon Nicolini that is of record in this case, and 

see Columbia Ins. Co. v. Seescandy.com, 185 F.R.D. 573, 577 (N.D. Cal. 1999),  
 
II. OBTAINING INFORMATION FROM ISPs  

IS, UNFORTUNATELY, A SLOW PROCESS 

 Attached hereto as Exhibit 2 is an analogous case decided by Judge Beryl A. Howell of 

the District Court of the District of Columbia.  That case is Call of the Wild Movie, LLC v. Does 

1-1,062, (D. DC 2011) decided March 22, 2011 (U.S. District Court for the District of Columbia, 

Case No. CV 10-00455-BAH).  The main reason that case is attached is to confirm that, in 

these cases, obtaining the identities of the Doe defendants is a very time consuming effort.  

The Court is asked to take notice that that case had been pending for a year by the time that 

opinion was rendered, without any defendant's being served.  (A review of the PACER record for 

that case will confirm that fact.) 
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Plaintiff’s Response to Order to Show Cause 4 
CV 10-04468 LB 

 The Court, of course, knows that the undersigned counsel has filed in this District other 

cases involving these mass copyright infringements.  In total, there are ten (10) cases pending 

here.  They are,  
 

Patrick Collins, Inc. v. Does 1-1219, Case No. CV 10-04468 LB 
Media Products, Inc. DBA Devil's Film v. Does 1-1257, Case No. CV 10-04471 MEJ 
On the Cheap, LLC DBA Tru Filth, LLC v. Does 1-5011, Case No. CV 10-04472 BZ 
New Sensations, Inc. v. Does 1-1745, Case No. CV 10-05863 MEJ 
Evasive Angles, Inc. v. Does 1-1149, Case No. CV 10-05885 JCS 
Third World Media, LLC v. Does 1-1568, Case No. CV 10-04470 LB 
Third Degree Films, Inc. v. Does 1-2010, Case No. CV 10-05862 HRL 
New Sensations, Inc. v. Does 1-1768, Case No. CV 10-05864 PSG 
Diabolic Video Productions, Inc. v. Does 1-2099, Case No. CV 10-05865 PSG 
Patrick Collins, Inc. v. Does 1-3757, Case No. CV 10-05886 LB 
 

 Each case involves a single work that has been infringed by numerous "semi-anonymous" 

Doe defendants.  By now, in every one of these cases an Ex Parte Application for Leave to Take 

Limited Discovery Prior to a Rule 26 Conference has been filed.  By early February, 2011, 

orders issued in three of the cases allowing discovery prior to a Rule 26 conference so that 

plaintiffs could subpoena ISPs for the identities of the relevant subscribers.  Magistrate Judge 

Joseph C. Spero initially denied without prejudice the ex parte application before him because he 

is concerned about the appropriateness of joinder.   

 That issue has been addressed in each of the five Ex Parte Applications filed after 

Magistrate Judge Spero's decision, including in the Application filed in connection with New 

Sensations, Inc. v. Does 1-1745, Case No. CV 10-05863 MEJ.  In that case, Chief Magistrate 

Judge James recently granted the ex parte application, noting in the Order that  
 
"joinder of all defendants at this stage of the litigation is proper.  This 
decision is without prejudice to any motion for severance by a current Doe 
defendant who is later included in this action by his or her true name."  

See Document No. 18 in that case. 

 Two weeks ago, on May 9, 2011, Magistrate Judge Spero has also granted the ex parte 

application.  See, Document No. 13 in Evasive Angles, Inc. v. Does 1-1149, Case No. CV 10-

05885 JCS.   

 Ex parte applications are currently pending in the bottom five cases listed above. 
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Plaintiff’s Response to Order to Show Cause 5 
CV 10-04468 LB 

 In connection with the instant case, Plaintiff's counsel has served subpoenas almost all of 

the  Internet Service Providers (ISPs) whose subscribers are involved in this case.  In the time 

following the granting of the first three Applications, counsel has negotiated with, and continues 

to negotiate with, various ISPs regarding costs and rate of throughput.  Some ISPs have 

represented that, between their obligations to provide similar information to law enforcement 

organizations and to counsel for plaintiffs in other mass infringement cases, they can only 

provide a fraction of the requested Doe identities per month, and they have various cost 

demands.  See, Call of the Wild Movie, LLC v. Does 1-1,062, pages 2, 27-39, for a description 

of the type of negotiations that must be conducted separately with each of many different ISPs.  

Of course, one would hope that ISPs would soon acquire the facility to meet the throughput 

requested of them in view of the fact that many ISPs advertise their premium (i.e., higher cost) 

services as the ones subscribers should purchase in order to download music and movies (i.e., 

infringers' desire to enhance their downloading experience helps drive up demand for ISPs' 

premium services).  See, for example, the promotional material by Time Warner Cable with 

respect to its Internet services.  A copy is attached hereto as Exhibit 3, with an oval and circle 

added by the undersigned to draw attention to an ISP's promotion of its premium service. 

 In addition, during those months, counsel has set up systems that are intended to expedite 

the process of issuing subpoenas to the many ISPs.  In connection with New Sensations, Inc. v. 

Does 1-1745, Case No. CV 10-05863 MEJ, subpoenas were served on 99 of the 102 of the ISPs 

whose subscribers are alleged to have infringed the motion picture within a week of Chief 

Magistrate Judge James' April 18, 2011 order granting early discovery.  The expedited service of 

subpoenas and the understandings reached with ISPs' compliance departments should help 

accelerate obtaining Doe identities as new orders granting early discovery are granted. 

 In the future, ex parte applications in similar cases will be filed right after the complaints 

are filed. 

 Mass infringement cases enduring for a year without a Doe being served is not unusual, 

as exemplified by the Call of the Wild case above.  In other mass copyright infringement cases 

pending in this district since before the instant case was filed, such as the following: 
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Plaintiff’s Response to Order to Show Cause 6 
CV 10-04468 LB 

IO Group, Inc. dba Titan Media v. Does 1-244, Case No. CV 10-03647 MEJ; 
IO Group, Inc. v. Does 1-65, Case No. CV 10-04377 SC; 
IO Group, Inc. v. Does 1-34, Case No. CV 10-04380 EMC 

no defendant has yet been served. 

 Even in cases not involving mass infringements, Plaintiff believes that dismissal at this 

stage of the litigation under Rule 4(m) of the Federal Rules of Civil Procedure is not the norm. 

 In Carmona v. Ross, 376 F.3d 829, 830 (8th Cir. 2004), dismissal was not resorted to 

until after plaintiff in that case was warned that dismissal would result if service were not 

completed, and plaintiff was given an extension after the warning: 
 
 
"With respect to those defendants, the court gave Carmona an extension to file 
completed summons forms and warned him that his failure to do so would result 
in dismissal, and yet Carmona did not request additional summons forms until 
more than five months after the extended deadline." 

In Carmona it appears that dismissal did not occur until after at least 15 months after a second 

amended complaint was filed, and 31 months after the first amended complaint was filed.  See 

the docket for Carmona v. Ross, District of Minnesota Case No. 00-cv-02447-MJD-RLE. 

 In Figueroa v. Rivera, 147 F.3d 77, 83 (1st Cir. 1998), 17 months had elapsed, and, in 

addition, judgment had already been entered with respect to named defendants. 

 In Aviles v. Village of Bedford Park, 160 F.R.D. 565, 567 (N.D. Ill. 1995), as noted by 

the Court, the case was not dismissed. 

 In Sedaghatpour v. California, No. C 07-01802 WHA, 2007 WL 2947422, at *2 (N.D. 

Cal. Oct. 9, 2007), the dismissal without prejudice of the unserved named defendant and the 

striking of all Doe pleadings were expressly unopposed by plaintiff.  See Document 50, p. 2, in 

Sedaghatpour v. California, Northern District of California Case No. CV 07-01802-WHA. 

 

III. RULE 4(m) DOES NOT REQUIRE DISMISSAL 

 With respect to Rule 4(m), it states in pertinent part, 
 
"If a defendant is not served within 120 days after the complaint is filed, the 
court — on motion or on its own after notice to the plaintiff — must dismiss 
the action without prejudice against that defendant or order that service be 
made within a specified time. But if the plaintiff shows good cause for the 
failure, the court must extend the time for service for an appropriate period." 
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Plaintiff’s Response to Order to Show Cause 7 
CV 10-04468 LB 

 Plaintiff first notes that Rule 4(m) does not require that the Court dismiss the action even 

if a plaintiff does not show good cause for a failure to make service.  See,  Henderson v. United 

States, 517 U.S. 654, 661, 116 S.Ct. 1638, 134 L.Ed.2d 880 (1996)(dicta); Mann v. American 

Airlines, 324 F.3d 1088, 1098 (9th Cir., 2003).  The Advisory Committee's Notes on Rule 4 

states the following (emphasis added): 
 
"The new subdivision [4(m)] explicitly provides that the court shall allow 
additional time if there is good cause for the plaintiff's failure to effect service in 
the prescribed 120 days, and authorizes the court to relieve a plaintiff of the 
consequences of an application of this subdivision even if there is no good 
cause shown." 

 Second, Plaintiff believes that it has shown good cause for the delay.  That is, Plaintiff's 

counsel has use the time since the filing of the Complaint to make arrangements with ISPs to 

expedite disclosure of the requested information taking into account the ISPs representations 

regarding throughput capabilities and to create systems to expedite issuance of subpoenas once 

early discovery orders are issued.   

 Further in this regard, the Advisory Committee's Notes on Rule 4 also states,  

"Relief may be justified, for example, . . . if the defendant is evading service . . . ." 

See, Horenkamp v. Van Winkle And Co., Inc., 402 F.3d 1129, 1132-33 (11th Cir., 2005).  This 

applies by analogy to the present case as the semi-anonymity of the Internet has made discovery 

of Defendants' identities, and thus service upon them, difficult and time consuming.  The Court 

is asked to take notice of the fact that the semi-anonymity available from the Internet allows 

copyright "pirates" to enjoy the fruits of their piracy while forestalling litigation against them for 

their infringements.  It would be ironic if Rule 4(m) were to provide a safe haven for such 

pirates. 

 Also, Plaintiff notes that no Defendant would be prejudiced by Plaintiff's being allowed 

time to discover his or her identity and then make service.  (If any prejudice would exist, it 

certainly would be exacerbated by additional delay caused by Plaintiff's having to refile its case 

and ex parte application.) 
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Plaintiff’s Response to Order to Show Cause 8 
CV 10-04468 LB 

IV. APPLICATION FOR ENLARGEMENT OF TIME TO SERVE DEFENDANTS 

 In its Order the Court noted, 
 

"The court’s earlier order giving Plaintiff permission to take expedited discovery 
implicitly contemplated an extension but does not excuse a whole cloth failure to 
serve process or otherwise assure the court that Plaintiff is diligently prosecuting 
the case." 

 Plaintiff hereby apologizes to the Court for not assuring it that this case is being 

prosecuted diligently.  This case has been and is being prosecuted diligently, with most of 

Plaintiff's efforts involved in obtaining information from ISPs as indicated above. 

 In view of the foregoing, Plaintiff requests that the Court vacate its Order to Show Cause.  

Further, Plaintiff requests that the Court enlarge the time for Plaintiff to serve defendants at least 

until August 2, 2011.  This would allow Plaintiff to continue obtaining identifying information 

from ISPs, to allow for Does to be served, and for them to consult in the filing of a Joint Case 

Management Conference Statement by September 15, 2011. 

 

Respectfully submitted, 

 

Date:  May 23, 2011    
Ira M. Siegel, Cal. State Bar No. 78142 
email address:  irasiegel@earthlink.net 
LAW OFFICES OF IRA M. SIEGEL 
433 N. Camden Drive, Suite 970 
Beverly Hills, California 90210-4426 
Tel: 310-435-7656 
Fax: 310-657-2187 
 
Attorney for Plaintiff Patrick Collins, Inc. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 

MEMORANDUM OPINION 

 Call of the Wild Movie, LLC v. Does 1-1,062 Wild

Maverick Entertainment Group, Inc. v. Does 1-4,350 Maverick

Donkeyball Movie, LLC v. Does 1-117 Donkeyball  

Exhibit 2, Page 1 of 42
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Wild

Maverick Donkeyball

See Wild

see generally Maverick

Donkeyball

Wild Donkeyball

Maverick 

I. FACTUAL AND PROCEDURAL BACKGROUND 

Wild, Maverick Donkeyball

Exhibit 2, Page 2 of 42

Case4:10-cv-04468-LB   Document17    Filed05/24/11   Page11 of 63



! $!

Wild, 

Call of the Wild Wild Maverick, 

13 Hours in a Warehouse, A Numbers Game, 

Border Town, Deceitful Storm, Fast Track No Limits, He Who Finds a Wife, Hellbinders, 

Locator 2, Smile Pretty (aka Nasty), Stripper Academy, The Casino Job, The Clique (aka Death 

Clique),  Trunk Maverick Donkeyball, 

Familiar Strangers Donkeyball

 Wild,

Maverick Donkeyball, 

see also  Wild

Maverick

Donkeyball

Wild Maverick

Exhibit 2, Page 3 of 42
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Donkeyball, 

Wild

Maverick Donkeyball  

Wild, 

Maverick  Donkeyball

See Wild

 

Id. see also 

Wild

Wild

Maverick

Donkeyball

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
Wild

Wild, Maverick, Donkeyball

Maverick
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Wild

Maverick

Donkeyball

Wild

Maverick Donkeyball Wild  

Maverick, 

Donkeyball, 

Wild Maverick

Donkeyball, Wild

Wild
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See Wild

II. AMICI’S CONTENTION THAT THE PUTATIVE DEFENDANTS ARE 
IMPROPERLY JOINED 

See 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
Maverick 

Call of the Wild Movie LLC v. Does 1-1,063

!
!
%!

Maverick
Donkeyball

see also Wild

sua sponte
See on its own

Exhibit 2, Page 6 of 42
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See, 

e.g., Achte/Neunte Boll Kino Beteiligungs GMBH & Co, KG v. Does 1 - 4,577

West Bay One, Inc. v. Does 1-1653

Arista Records LLC v. Does 1-19

London-Sire Records, Inc. v. Doe 1

Sony Music Entm’t, Inc. v. Does 1-40

A. LEGAL STANDARD 
 

see also Montgomery v. STG Int’l, Inc.

M.K. v. Tenet

Lane v. Tschetter

Jonas v. Conrath

Exhibit 2, Page 7 of 42
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see also Davidson v. District of Columbia

United Mine 

Workers of Am. v. Gibbs

Disparte v. Corporate Exec. Bd. Puricelli v. 

CNA Ins. Co.

Tenet Brereton v. Commc'ns Satellite Corp.,

see also

See Lane, Tenet

B. DISCUSSION 
 

Wild Maverick  Donkeyball

1.  Same Transaction, Occurrence, or Series of Transactions or Occurrences 

Exhibit 2, Page 8 of 42

Case4:10-cv-04468-LB   Document17    Filed05/24/11   Page17 of 63



! *!

Disparte

Lane

Gibbs

Wild

Wild

Wild
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Id. 

See Disparte

See Arista Records LLC v. Does 1-19,

  

2. Question of Law or Fact Common to All Defendants  

See Disparte

Exhibit 2, Page 10 of 42
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Wild , Maverick

Donkeyball

3.  Prejudice to Any Party or Needless Delay 

See 

London-Sire Records, Inc. v. Doe 1

  

Wild

Exhibit 2, Page 11 of 42
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Lane
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See

 

Lane

pro se

III. AMICI’S CONTENTION THAT THE COURT DOES NOT HAVE PERSONAL 
JURISDICTION OVER THE PUTATIVE DEFENDANTS  

.  

Exhibit 2, Page 13 of 42
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A. LEGAL STANDARD 

See GTE New Media 

Services Inc. v. BellSouth Corp.

World-Wide Volkswagen Corp. v. 

Woodson see also GTE New Media Servs.

 See GTE New Media Servs.

Diamond Chem. Co. v. Atofina Chems., Inc., 

Caribbean Broad. Sys., Ltd. v. 

Cable & Wireless PLC

See GTE 

New Media Servs.
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ee also In re Vitamins Antitrust Litigation

GTE New Media Servs.

GTE New Media Services, Inc.

B. DISCUSSION 

See Id. 

See, e.g., London-Sire Records, Inc. v. Doe 1

Sony Music Entm’t, Inc. v. Does 1-40

Exhibit 2, Page 15 of 42
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See Sony, 

 Wild
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See generally GTE New Media Servs.

Wild, Maverick  Donkeyball

See, e.g., 

London-Sire Records, Inc.

Humane Soc’y of the United States v. Amazon.com, Inc.

Virgin 

Records Am., Inc. v. Does 1-35,  
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Wild

See Virgin Records, 

Elektra Entm’t Grp., Inc. v. Does 1-9

Sony, UMG 

Recordings v. Does 1-199

 THE PUTATIVE DEFENDANTS’ FIRST AMENDMENT RIGHT TO 
ANONYMITY

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
&!

Wild
Call of the Wild Movie LLC v. Does 1-1,063

!

Exhibit 2, Page 18 of 42

Case4:10-cv-04468-LB   Document17    Filed05/24/11   Page27 of 63



! "*!

A. THE DEFENDANTS’ RIGHT TO ENGAGE IN ANONYMOUS BITTORRENT 
ACTIVITY 
 

McIntyre v. 

Ohio Elections Comm’n

Reno v. ACLU

accord Sinclair v. 

TubeSockTedD

London-Sire Records

See 

Chaplinsky v. New Hampshire

Beauharnais v. Illinois

Miller v. California

See Harper & Row Publishers, Inc. v. Nation Enters., 

Exhibit 2, Page 19 of 42
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  See Sony, 

see also London-Sire

Sony, 
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Wild
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Arista Records LLC v. Does 1-19
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B. PLAINTIFFS’ NEED TO OVERRIDE FIRST AMENDMENT PROTECTIONS 
AND  IDENTIFY THE PUTATIVE DEFENDANTS 
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Entertainment v. Does 1-40

See, e.g., Arista Records

Achte/Neunte, West Bay 

One, London-Sire

Arista Records, LLC v. v. Doe 3 Virgin Records v. 

Doe Elektra Entm’t 

Group Inc. v. Does 1-9
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International v. Doe
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1. Plaintiffs’ Showing of a Prima Facie Claim 
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Columbia Ins. Co. v. 

Seescandy.com, Sony
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Feist Pub’ns, Inc. v. Rural Tel. Serv. Co., Inc. !
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2. The Specificity of the Plaintiffs’ Discovery Requests 
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3. No Alternate Means to Obtain the Information 
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4. Plaintiffs’ Need for the Information  
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5. The Putative Defendants’ Expectation of Privacy 

Donkeyball

available at http://help.tw 

cable.com/html/twc_privacy_notice.html.
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C. DEFENDANTS’ FIRST AMENDMENT RIGHTS DO NOT PREVENT 
DISCLOSURE OF IDENTIFYING INFORMATION 
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V. TIME WARNER’S MOTION TO QUASH 
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A. LEGAL STANDARD  

. See Linder v. Dep’t of Defense

In re Micron Technology Inc. Securities Lit
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North Carolina Right to Life, Inc. v. Leake
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B. EVALUATING TIME WARNER’S BURDEN 
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Id see also U.S. v. Steiger
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C. TIME WARNER’S ALTERNATE ARGUMENTS TO QUASH PLAINTIFFS’ 
SUBPOENAS 
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1. Purported Agreement to Limit Production in Wild  
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T Street Development, LLC v. Dereje and Dereje

Christacos 
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2. Cost-Shifting in Wild  
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not assess any charge to the plaintiff before providing the information

, duplicate IP 
addresses that resolve to the same individual

ORDERED 
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3. Improper Service of the Plaintiff’s Subpoena in Maverick  
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See, e.g., Hall v. Sullivan

duces tecum
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Internet
 
Looking for fast? You came to the right place. Super-charge your Internet connection with Time Warner Cable, so
you can do more of what you love. From Time Warner Cable Wideband to Road Runner® Broadband, experience
speeds four times faster than standard DSL packages.
 

 
 
Choose your speed

Whether you choose to go all-out or keep it simple, Time Warner Cable has the Internet service you want. 
 
 

 

Road Runner®
For blazing fast speeds you can't
get with DSL, access the Internet
directly over Time Warner Cable's
Fiber Rich Network. Choose the
level of service that's right for you.
Run with it

  

Road Runner with
PowerBoost®
Download a lot of music and
movies? Get an extra burst of
speed for even faster downloads.
Boost it

       

 

EarthLink High Speed
Internet
It's six times faster than the
standard DSL package and up to
150 times faster than dial-up*.
Learn more

  

How Our ISP
Providers Stack Up
While Time Warner Cable delivers
the speed, see how our Internet
Service Provider features compare
- to pick the one that's right for you.
Compare now

       

Control and protect your online life

Get the tools you need to easily customize your Internet access. 
 
 

 

MyServices
Sign up for free so you can
manage your Internet, control the
DVR remotely, check voicemail
online and more. Experience the
ease of managing everything in
one place.
Make it easy

  

Internet Security Suite 2010
CA® Internet Security Suite 2010 is
available to Road Runner
customers for no extra charge. Get
Anti-Virus protection, Anti-Spam,
Parental Controls and Firewall
protection.
Secure it

       

 

Internet Parental Controls
With tips and easy-to-use controls,
you can keep the Internet safe for
your children in a snap.
Take control

  

RoadRunner.com
Getting the 'Best of the Web' has
never been easier. We bring the
best news, entertainment and
educational content together, all on
one site.
Check it out

       

 

WiFi Home Network
Easily share the Internet with your
whole family. So everyone in your
home can be online at the same
time
Share the vibe

  

 

 
 
 
*Up to 6 times the speed of DSL claim is based on Road Runner's standard download speed of up to 10 Mbps versus the standard DSL
package's maximum download speed of 1.5 Mbps. Speed comparison is based on a typical DSL package and may vary by area. Dial-up
speed comparisons are based on Road Runner's maximum download speed of 10 Mbps versus the average of a 28k and 56k modem's
maximum download speeds. Actual speeds may vary. 

© 2004-2011 Time Warner Cable Inc. All rights reserved. Time Warner Cable and the Time Warner Cable logo are trademarks of Time Warner Inc. Used under license.
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BOXOFFICE.COM

New MPAA Chief Senator Chris Dodd Delivers
Inaugural State of the Industry Speech
Add Comment on March 29, 2011
LAS VEGAS -- In his inaugural speech as CEO and Chairman of the Motion Picture Association of America,
Inc. (MPAA), Senator Chris Dodd addressed exhibitors and spoke about the strong ties that bind motion
picture studios and theater owners and their shared commitment to one of America's greatest industries. The
following is the prepared text of Senator Dodd's keynote address at the National Association of Theatre
Owners' CinemaCon:

Thank you, John, for that introduction and for NATO's continuing strong partnership. I'd also like to take a
moment to thank Bob Pisano, who served as interim CEO this past year and represented the MPAA so well.
}
Today marks my ninth day on the job as Chairman and CEO of the Motion Picture Association of America.
Despite the brevity of my tenure, I wanted to be here today to share with all of you my thoughts on the
direction of our industry, and to listen to your concerns at what is both an exciting and challenging time for all
of us. 

Much of what I will say this morning I know you know, but at a moment like this, it is important that you
know what I feel about this industry and the determination I bring to this undertaking.

So let me begin with the obvious: The production and exhibition industries cannot succeed - cannot survive -
without each other. If you fail, we fail. And it's just as true that if we fail so will you.

We've come a long way together in the century since the first screening of a feature length motion picture in
Jacob Stern's horse barn in Hollywood, California on February 14, 1914. Cecil B. DeMille invited 45 people
(all of whom had worked on the film) to view "The Squaw Man," which he made for $15,000. This premiere,
if you want to call it that, was a total disaster. 

In order to save some money, Mr. DeMille had purchased second-hand British equipment with ill-fitting
sprockets, causing a technical malfunction that allowed the audience to only see the characters' hats, foreheads,
boots and feet, and not much else. The economics of our industry have changed, of course, since that day in
1914. And, fortunately, so, too has the technology.
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Last year the number of digital and 3D screens more than doubled - and our audience couldn't get enough of it.
One in five dollars spent at the box office now comes from 3D. I can't help but wonder what Cecile B.
DeMille, Sam Goldwyn, Louis B. Mayer, Jesse Lasky and Adolph Zucker and the rest of these pioneers would
say if they could have been among the millions of moviegoers who marvel at the experience of seeing Avatar
in a 3D theater. And like moviegoers here at home and all over the world, I can't wait, nor can you, I expect,
to see what we come up with next.

But even though so much about our industry has changed over the years, the importance of the theater setting
hasn't. Our films are still made to be shown on big screens in dark theaters filled with people. And no matter
how our industry continues to evolve, I want all of you gathered here this morning to know that as the new
CEO and Chairman of the MPAA, I passionately believe there remains no better way to see a movie than in a
theater, and no more important relationship for our studios to maintain than the one we have with you.

So, when we saw box office growth in 2009, we cheered. In 2010 it slowed, and revenues dropped off in the
early part of this year. That's not just a concern for you; it's a concern for all of us. But I for one do not believe
the sky is falling. Yes, people have a wider variety of entertainment options these days. Yes, gas prices have
gone up. But you have seen attendance ebb and flow in the past, and I believe audiences will be coming back
to your theaters to see our films because there really is no parallel to the incredible experience that we,
together, provide.

You are doing your part by building theaters with great seats, screens and sound systems. This week you'll be
seeing some of the exciting projects our studios are working on to fill those seats and screens and sound
systems with incredible entertainment later this year.

Thus, on my ninth day on the job, I've come here to commit myself to renewing and strengthening the great
American movie-going tradition - and to ask you for your continuing partnership in tackling the challenges we
must confront together.

It is, of course, undeniable that we do a fantastic job of providing the American people and others all over the
world with quality entertainment. But, in my view, it is just as true that we must do a much better job of
educating our audiences and the American people about how we do our job.

Let's begin with perhaps the single biggest threat we face as an industry: movie theft. At the outset, I want you
to know that I recognize and appreciate that NATO members are on the front lines every day when it comes to
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preventing camcording. Further, I want you to know that the member studios of the MPAA deeply appreciate
the efforts you make every day to stop the hemorrhaging of movie theft in your theaters.

I am deeply concerned that too many people see movie theft as a victimless crime. After all, how much
economic damage could there be to some rich studio executive or Hollywood star if a movie is stolen or
someone watches a film that was stolen? It is critical that we aggressively educate people to understand that
movie theft is not just a Hollywood problem. It is an American problem.

Nearly 2.5 million people work in our film industry. The success of the movie and TV business doesn't just
benefit the names on theater marquees. It also affects all the names in the closing credits and so many more -
middle class folks, working hard behind the scenes to provide for their families, saving for college and
retirement. And since movies and TV shows are now being made in all 50 states, Puerto Rico and the District
of Columbia, movie theft harms middle class families and small businesses all across the country.

Those who steal movies and TV shows, or who knowingly support those who do, don't see the faces of the
camera assistant, seamstresses, electricians, construction workers, drivers, and small business owners and their
employees who are among the thousands essential to movie making. They don't see the teenager working their
first job taking tickets at the local theater, or the video rental store employees working hard to support their
families.

We must continue to work together, pushing for stronger laws to protect intellectual property and more
meaningful enforcement of those laws. We must also educate parents and students and everyone else about the
real world impact of movie theft on jobs and on local tax revenues, and on our ability to make the kinds of
movies and TV shows people wish to see. 
At a time when too many Americans are out of work, we remain a major private sector employers, with more
than $140 billion in total wages spread out across a nationwide network of businesses. At a time when our
trade deficit continues to spiral out of control, we are, to my knowledge, the only large American industry that
maintains a positive balance of trade with every country in the world where we do business.

And speaking of trade, it goes without saying that we are all living and working in a global economy. It is
therefore crucial to the survival and growth of the film business that we expand our reach around the world.
The economics of our industry depends on the success of our films in all markets, not just our own. This issue
is important to every single person in this room. To make the kind of great movies that fill seats in your
theaters we must fill theaters in Russia, China, Brazil as well as other markets across the globe.
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A larger audience overseas means more resources available for producing films here in America. And that, of
course, means more films for distribution and exhibition, more seats filled, more popcorn sold. The good news
about our industry is that whenever we're given the chance to compete in the world, we succeed. The bad news
is we're not always given that chance to compete.

When China limits the import of non-Chinese films to 20 a year, despite the fact that hundreds of U.S. films
are produced each year - including more than 100 by the MPAA member studios - we are excluded from a
market that presents huge untapped potential. 

I am confident that we can work together to ask Congress and others to protect intellectual property by
cracking down on rogue websites that profit from the illegal trafficking of counterfeit movies. After all, you
are not just our eyes and ears when it comes to illegal camcording - you are the face of the film industry in
your local communities. No one is in a better position to educate the American public about these threats than
are you. 

After three decades in Congress, I have some idea how to attract the attention of a Congressman or Senator.
When you return to your states, invite your local governor, state legislator, congressman and senator to your
theater and fill it with those who work with you along with video store employees and their families. Tell them
about the importance of these issues to you and to your communities. If you become that educator, you will
leave a lasting and indelible impression on those who will make decisions about your future. 
That's important not just because we sell a great product, but because all of us - studios, filmmakers and
theaters alike - are preserving a great tradition, one that is as central to the American character, as it is
important to the American economy.

Which brings me to my last point this morning. What I'm about to say isn't quantifiable in economic terms. I
can't put a dollar figure on it for you. I can't give you an unemployment number or some other gripping
statistic - but as I stand before you this morning one week into this job, I want you to know that it is as
important as all data you will have thrown at you during CinemaCon. Our lives are getting more and more
complicated. We are increasingly connected to the world by the power of emerging technologies, but at the
same time we seem to be increasingly disconnected from each other by the same technology and stream of
information and distractions.

And yet, in the midst of all of this, if you drop by a movie theater in America or anywhere around the world
on a Friday or Saturday night you will see neighborhoods coming together. You will see people turning off
their phones and BlackBerrys. You will see families and friends settling in for two hours in a darkened theater.
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And even though everyone's eyes are on the screen, it is somehow still a communal experience - unlike any
other. The value of that shared experience crosses economic, political and even generational boundaries.

Going to the movies together as a community has stitched together the fabric of American society in a way
that few other institutions ever have or could, providing a nation of incredible diversity with a common
cultural vocabulary and a common understanding of ourselves. What's at stake as we face these challenges is
nothing short of the preservation and renewal of this quintessentially American communal tradition. Those
who have come before us built the partnership between producers, distributors and exhibitors, which has
sustained that tradition for almost a century.

It is my hope, and my commitment to you this morning that when those who follow us look back on this
moment in our shared history, they will see that we did not walk away from the challenges we faced. Let them
see that we stood together, attacking our challenges with the creativity and courage that have defined the
larger-than-life story of American film from its humble beginnings at Stern's stable a century ago.

Like all good stories, this one features occasional moments of high drama. But for me, especially, this is just
the first act. And I'm as excited by this new chapter in my life as I was when I first set foot in my local theater
on a Saturday morning decades ago.

I'm so pleased that the first performance of this new chapter in my life has been with you. So pleased that the
first person to introduce me to an audience, John Fithian, is someone who I've known for half my life and
almost all of his.

I'm proud to be a small part of this great American business, and most importantly, I'm honored to be in your
company. Your theaters have given America and the world hours of joy and lifetimes of memories.
I look forward to working with you closely in the days ahead.

 

© 2011 BOXOFFICE Media, LLC. All rights reserved.
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Vice President Joseph Biden told Variety that showbiz needs
to do a better job of marketing its anti-piracy pitch.

Technology News

Posted: Wed., Apr. 13, 2011, 4:00am PT

Joe Biden talks piracy strategy with Variety
VP's involvement with issue extends back two decades
By TED JOHNSON

Exclusive: When Vice President Joseph Biden
appeared at a news conference last summer about
copyright theft, he compared it to "smashing the
window at Tiffany's and reaching in and grabbing
what's in" the store.

It was just the kind of hard-line rhetoric that studios
and record labels have been yearning to hear from
Washington, but even more significant was that it
was coming from the nation's No. 2.

One of Biden's friends, former Sen. Christopher
Dodd, the new chairman of the Motion Picture Assn. of America, said that Biden isn't just reading
from a script when it comes to content protection.

"Joe believes it passionately and understands it intellectually. The marriage of those two doesn't
always happen in this town."

If anything, the administration's anti-piracy efforts have been extensive enough to generate criticism
from some consumer and digital rights groups that they are too heavy handed. A federal crackdown,
which shutdown more than 120 sites trafficking in pirated content, already raised concerns that
legitimate sites are being swept up in the effort. And although the issue tends to cross partisan lines,
Biden and the administration have strong ties to Hollywood, which was a huge source of donor
support for Barack Obama's campaign, and is expected to play a significant role in his reelection
campaign.

The White House, however, was mandated to take a greater role in addressing piracy: A law passed
in 2008 and signed by President George W. Bush required the establishment of an intellectual
property enforcement coordinator, or a so-called "IP czar." Drawing more attention to the issue,
Biden has appeared several times with IP coordinator Victoria Espinel, including when she has
unveiled a strategic plan in June.

In written responses to a series of questions submitted by Variety, Biden said his involvement with
the piracy issue extends back two decades to when he was chairman of the Judiciary Committee,
and that his use of the bully pulpit "is really just a continuation of that work."

"Look, piracy is outright theft," Biden said. "People are out there blatantly stealing from Americans --
stealing their ideas and robbing us of America's creative energies. There's no reason why we should
treat intellectual property any different than tangible property."
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He is quick to say that he considers it more than a problem of just the entertainment industry. "When
our military is sold counterfeit equipment that is faulty, it affects our national security. And when
cancer patients are sold fake cancer drugs that contain no medicine, it affects public health. These
are serious issues for the American people."

"Virtually every American company that manufactures something is getting killed by counterfeiters:
clothing, software, jewelry, tires," Biden said. "If an American company has been successful at
developing an idea, it's likely getting stolen."

But getting that point across has been difficult.

Although the MPAA and studios have for years run PSA campaigns, they have been of questionable
effectiveness.

And while Biden tries to connect the issue to the average worker, in the minds of middle America
Hollywood is red carpets, lavish salaries and Charlie Sheen.

"I think the entertainment industry would agree that they have done a poor job in making their case
and need to do better," Biden said. "I mean, they have some of the brightest and most creative
people working for them."

"They should be able to come up with an intelligent, original and effective public education campaign
targeting this issue. To be honest, I am not certain they have dedicated the appropriate resources to
this, and I hope they will."

He says that the administration also sees a government role in a public awareness campaign, which
is "a big part of our strategy." The Justice Department is providing funds to the National Crime
Prevention Council, including messages geared toward kids.

"Kids are taught that it is not right to steal a lollipop from the corner store," he said. "They also need
to understand that it is equally wrong to knowingly steal a movie or a song from the Internet."

Biden held an "intellectual property summit' in December, 2009 that brought together cabinet
secretaries as well as studio chiefs and reps from other copyright industries, with the intent of
mobilizing enforcement efforts. Fox Filmed Entertainment co-chairman and CEO Tom Rothman, who
attended another gathering in January that included Attorney General Eric Holder and Secretary of
Commerce Gary Locke, said that "in many ways [Biden's] personal commitment to it is a
breakthrough for us" as he has tied "the issue's importance to the overall health of the American
economy."

Biden doesn't buy the idea that Hollywood's effort to increase enforcement is merely to protect dying
businesses.

"The fact is, media companies have already taken significant steps to adapt their business models to
keep up with changes in how we watch movies and listen to music," Biden said. "Content is being
offered to consumers in a variety of different ways that make it easy and cost-effective for people to
access legal material. Anyone who does not understand this should simply talk with one of my
grandkids."

In the next few weeks, legislation is expected to be introduced to give federal prosecutors and
customs officials a quicker process to get sites offering pirated content shut down, as well as to
choke the money supply flowing to foreign sites from payment processors and ad firms.

A version of the bill passed the Senate Judiciary Committee unanimously late last year, but Sen.
Ron Wyden (D-Oregon) helped block it from going to the floor because of concerns that it could
infringe on free-speech rights. Biden said he's been working with senators to craft legislation "that
helps protect property while at the same time respects any potential Constitutional issues. I am
hopeful that we will be able to reach an agreement that is agreeable to all parties."

Where Biden says he hopes "we won't need to legislate" is in industry efforts to get Internet
providers to inform their customers when they have downloaded or streamed pirated content. Under
a "three strikes" law in France, customers who repeatedly view infringing content risk having their
service suspended.

Instead, Biden's office has been working with studios and record labels and Internet providers to
reach some kind of voluntary agreement to establish standards "that provides greater education to
those who might be downloading or streaming illegal content."

Exhibit 6, Page 2 of 3

Case4:10-cv-04468-LB   Document17    Filed05/24/11   Page62 of 63



Wed4/13/11 10:13 AMJoe Biden talks piracy strategy with Variety - Entertainment News, Technology News, Media - Variety

Page 3 of 3http://www.variety.com/article/VR1118035369

Media: LA 411 | New York 411 | Variety Construction: Reed Construction Data Business Directory: HotFrog

© Copyright 2011  , a division of Reed Elsevier Inc.
Subscribe Privacy Policy Terms & Conditions About Us Advertise Contact Us Sitemap Help

Biden said he sees a shift in China, where piracy is rampant and where Hollywood has long
struggled to gain cooperation from the government to address the problem. He said South Korea's
strengthened intellectual property laws have led to the "Korean Wave" in entertainment across Asia,
and "China's leaders understand this."

When President Hu Jintao visited the U.S. in January, China agreed to take new steps to protect
copyrighted material, but Biden said that further efforts will be required "if China is to fulfill its
ambition to build a more innovative economy."

Biden is being presented with one of the Recording Academy's Grammys on the Hill awards today.

Contact Ted Johnson at ted.johnson@variety.com
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