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FILED

UNITED STATES DISTRI
D o CT COURT

IN THE UNITED STATES DISTRICT COURT FOR THENOV = 9 201{

DISTRICT OF COLORADO GREGORY C. LANGHA""
oLER
PATRICK COLLINS, INC,, CASE No. 1:11-¢cv-02163-CMA-MJW
Plaintiff,
vs. MOTION TO QUASH OR MODIFY

SUBPOENA AND MOTION TO DISMISS

JOHN DOES 1-33,

Defendants.

MOTION TO QUASH OR MODIFY SUBPOENA AND MOTION TO DISMISS

I received a letter from my ISP regarding a subpoena, which included a copy of
the Order Granting Plaintiff's Application for Leave to Take Discovery.

From accounts of previous defendants of other copyright infringement lawyers,
such as Steele Hansmeier, these subpoena notifications are followed by demand letters. These
letters -- which usually demand amounts in the area around $2500 - $3000, to avoid dealing
with their lawsuit' -- and their phone calls, which are persistent?, are the reason I am filing this
motion, and for this reason, I respectfully request that I be allowed to do so without revealing
my personal identifying information.

Plaintiff may argue that this motion should be dismissed because of its
anonymous filing. The reason for filing this motion anonymously is because I fear retaliation
by Plaintiff. The nature of this fear is validated by a recent declaration filed by a copyright

infringement lawyer in Virginia, Declaration in Support of Motion for Reconsideration and

'Google search: “steele hansmesier letter”
2G . 66 : £t
oogle search: “steele hansmeier phone calls
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Response to Show Cause Order, 10 Oct 11, Patrick Collins v. John Does 1-58, 3:11-cv-00531-
JAG (Exhibit A).
Plaintiff was voluntarily dismissing movants who were seeking to sever Doe
Defendants and suing each of them individually in hopes that by doing so, it
would cause future Doe Defendants in similar litigations in this District and
around the country to stop filing these motions.
This fear is justified in this case, as Plaintiff’s attorney (Jason Kotzker) has done just this
concerning three Doe Defendant in these similar BitTorrent cases filed in your District on 8
Sep 2011.
K-Beech Inc., v. John Doe, 1-11-cv-02370-PAB
K-Beech Inc., v. John Doe, 1-11-cv-02371-CMA
K-Beech Inc., v. John Doe, 1-11-cv-02372-MSK
By filing this motion, I draw attention to Plaintiff’s questionable action of how they pursue
these copyright infringements case. If I filed this motion under true name, I feel I would be
singled out by Plaintiff for selective prosecution. The prosecution would not be because of the

alleged copyright infringement, but to serve as an example to other defendants who do not

settle with Plaintiff regardless of guilt or innocence.

INTRODUCTION
To cut court costs while suing as many individuals as possible, Plaintiff's
counsel, Jason Kotzker (Kotzker Law Group) is using improper joinder in this mass lawsuit
alleging copyright infringement through BitTorrent.
Similar cases have also been dismissed, such as CP Productions, Inc. v. Does 1-
300 case 1:2010cv062535, in which the court noted before dismissal:
[1]f the 300 unnamed defendants have in fact infringed any copyrights (something

that this court will assume to be the case, given the Complaint's allegations that so
state), each of those infringements was separate and apart from the others. No
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predicate has been shown for thus combining 300 separate actions on the cheap —
if CP had sued the 300 claimed infringers separately for their discrete
infringements, the filing fees alone would have aggregated $105,000 rather than
$350.

Later, Judge Milton Shadur writes about Steele Hansmeier's abuse of the litigation
system “in more than one way” with its “ill-considered” lawsuit:

This Court has received still another motion by a “Doe” defendant to quash a
subpoena in this ill-considered lawsuit filed by CP Productions, Inc. (“CP”)
against no fewer than 300 unidentified “Doe” defendants - this one seeking the
nullification of a February 11, 2011 subpoena issued to Comcast
Communications, LL.C. This Court’s February 24, 2011 memorandum opinion and
order has already sounded the death knell for this action, which has abused the
litigation system in more than one way. But because the aggrieved Doe defendants
continue to come out of the woodwork with motions to quash, indicating an
unawareness of this Court’s dismissal of this action, 1 CP’s counsel is ordered to
appear in court on March 9, 2011 at 9:00 a.m. Counsel will be expected to discuss
what steps should be taken to apprise all of the targeted “Doe” defendants that
they will not be subject to any further trouble or expense as a result of this ill-
fated (as well as ill-considered) lawsuit.

(CP Productions, Inc. v. Does 1-300 case 1:2010cv06255 (dismissed ALL John
Doe defendants)

In another Steele Hansmeier BitTorrent case in Illinois, Judge Harold A. Baker
writes in denying the motion for expedited discovery:

Plainly stated, the court is concerned that the expedited ex parte discovery is a

fishing expedition by means of a perversion of the purpose of and intent of Fed.

R. Civ. P, 23.
VPR Internationale vs. Does 1-1017 case 2:2011cv02068

In the Northern District of California, these similar BitTorrent cases have been
severed for improper joinder:

Pacific Century International LTD v. Does 1-101 case 4:2011cv02533 (severed
does 2-101)

10 Group, Inc. v. Does 1-435 case 3:2010cv04382 (severed does 2-435)
Diabolic Video Productions, Inc v. Does 1-2099 case 5:2010cv05865 (severed
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Does 2-2099)

New Sensations, Inc v. Does 1-1768 case 5:2010cv05864 (severed Does 2-1768)

In yet another nearly identical BitTorrent case, filed in the Northern District of
California by Steele Hansmeier, Millennium TGA, ‘Inc V. Does 1-21 case 3:2011cv02258, Judge
Samuel Conti found the same joinder problems, and wrote in his order denying request for
leave to take early discovery, “This Court does not issue fishing licenses;” And these nearly
identical BitTorrent cases in the Northern District of California by the same plaintiff Boy
Racer, again represented by Steele Hansmeier, have been severed for improper joinder:

Boy Racer, Inc v. Does 1-52 case 5:2011cv02329 (severed Does 2-52)
Boy Racer, Inc v. Does 1-71 case 5:2011cv01958 (severed Does 2-72)

In a recent order (6 Sep 2011) by Judge Bernard Zimmerman, Northern District
of California, 5010 John Does were dismissed from On The Cheap, LLC, v. Does 1-5011, case
C10-4472 BZ, due to improper joinder. Judge Zimmerman stated the following in his order:

“This Court does not condone copyright infringement and encourages settlement

of genuine disputes. However, Plaintiff’s desire to enforce its copyright in what it

asserts is a cost-effective manner does not justify perverting the joinder rules to
first create the management and logistical problems discussed above and then to
offer to settle with Doe defendants so they can avoid digging themselves out of
the morass plaintiff is creating.”
ARGUMENTS
1. Plaintiff Has Improperly Joined 33 Individual Defendants Based on Entirely
Disparate Alleged Acts
2. Plaintiff Has Not Done Significant Investigative Effort to Justify Granting a

Subpoena For Subscriber Information From the Internet Service Provider
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Plaintiff’s joinder of 33 defendants in this single action is improper and runs the
tremendous risk of creating unfairness and denying individual justice to those sued. Mass
joinder of individuals has been disapproved by federal courts in both the RIAA cases and
elsewhere. As one court noted:

Comcast subscriber John Doe 1 could be an innocent parent whose internet access
was abused by her minor child, while John Doe 2 might share a computer with a
roommate who infringed Plaintiffs’ works. John Does 3 through 203 could be
thieves, just as Plaintiffs believe, inexcusably pilfering Plaintiffs’ property and
depriving them, and their artists, of the royalties they are rightly owed. . . .
Wholesale litigation of these claims is inappropriate, at least with respect to a vast
majority (if not all) of Defendants.

BMG Music v. Does 1-203, No. Civ.A. 04-650, 2004 WL 953888, at *1 (E.D. Pa. Apr. 2, 2004)

(severing lawsuit involving 203 defendants).

Rule 20 requires that, for parties to be joined in the same lawsuit, the claims against
them must arise from a single transaction or a series of closely related transactions.
Specifically:

Persons . . . may be joined in one action as defendants if: (A) any right to relief is

asserted against them jointly, severally or in the alternative with respect to or arising

out of the same transaction, occurrence, or series of transactions or occurrences; and

(B) any question of law or fact common to all defendants will arise in the action.
Fed. R. Civ. P. 20.

Thus, multiple defendants may be joined in a single lawsuit only when three conditions
are met:

(1) the right to relief must be “asserted against them jointly, severally or in the

alternative”; (2) the claim must “aris[e] out of the same transaction, occurrence, or

series of transactions or occurrences”; and (3) there must be a common question of fact

or law common to all the defendants. Id.

Joinder based on separate but similar behavior by individuals allegedly using the

Internet to commit copyright infringement has been rejected by courts across the country. In
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LaFace Records, LLC v. Does 1-38, No. 5:07-CV-298-BR, 2008 WL 544992 (E.D.N.C. Feb.
27, 2008), the court ordered severance of lawsuit against 38 defendants where each defendant
used the same ISP as well as some of the same peer-to-peer (“P2P”) networks to commit the
exact same violation of the law in exactly the same way. The court explained: “[M]erely
committing the same type of violation in the same way does not link defendants together for
purposes of joinder.” LaFace Records, 2008 WL 544992, at *2. In BMG Music v. Does 1-4,
No. 3:06-cv-01579-MHP, 2006 U.S. Dist. LEXIS 53237, at *5-6 (N.D. Cal. July 31, 2006), the
court sua sponte severed multiple defendants in action where the only connection between
them was allegation they used same ISP to conduct copyright infringement. See also
Interscope Records v. Does 1-25, No. 6:04-cv-197-Orl-22DAB, 2004 U.S. Dist. LEXIS 27782
(M.D. Fla. Apr. 1, 2004) (magistrate recommended sua sponte severance of multiple
defendants in action where only connection between them was allegation they used same ISP
and P2P network to conduct copyright infringement); BMG Music v. Does 1-203, No. Civ.A.
04-650, 2004 WL 953888, at *1 (E.D. Pa. Apr. 2, 2004) (severing lawsuit involving 203
defendants); General Order, In re Cases Filed by Recording Companies, filed in Fonovisa, Inc.
et al. v. Does 1-41 (No. A-04-CA-550 LY), Atlantic Recording Corporation, et al. v. Does I-
151 (No. A-04-CA-636 SS), Elektra Entertainment Group, Inc. et al. v. Does 1-11 (No. A-04-
CA-703 LY); and UMG Recordings, Inc., et al. v. Does 1-51 (No. A-04-CA-704 LY) (W.D.
Tex. Nov. 17, 2004), RIN Ex. A, (dismissing without prejudice all but first defendant in each of
four lawsuits against a total of 254 defendants accused of unauthorized music file-sharing);
Order Granting in Part and Denying in Part Plaintiffs” Miscellaneous Administrative Request
for Leave to Take Discovery Prior to Rule 26 Conference, Twentieth Century Fox Film Corp.,

et al., v. Does 1-12, No. C-04-04862 (N.D. Cal Nov. 16, 2004) (in copyright infringement
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action against twelve defendants, permitting discovery as to first Doe defendant but staying
case as to remaining Does until plaintiff could demonstrate proper joinder).

Plaintiff may argue that, unlike the RIAA cases, its allegations here are based upon use
of the Internet to infringe a single work. While that accurately describes the facts alleged in
this case, it does not change the legal analysis. Whether the alleged infringement concerns a
single copyrighted work or many, it was committed by unrelated defendants, at different times
and locations, sometimes using different services, and perhaps subject to different defenses.
That attenuated relationship is not sufficient for joinder. See BMG Music v. Does 1-203, 2004
WL 953888, at *1.

Nor does the analysis change because the BitTorrent protocol works by taking small
fragments of a work from multiple people in order to assemble a copy. Nearly all of the older
protocols in the aforementioned cases work in this fashion. Kazaa, eDonkey and various
Gnutella clients (e.g., LimeWire) have incorporated muitisource/swarming downloads since
2002.°

Plaintiff claims all of the Colorado defendants are properly joined because they
illegally do§vnloaded/shared the film (Party Girls) via BitTorrent. In document 1-1 (Exhibit A)
of the initial complaint, Plaintiff provided the Court a listing of 33 Doe Defendants and their IP
addresses. This list shows the IP addresses of the defendants and a specific “Hit date (UTC),”
it was observed illegally downloading/sharing the film. John Doe #4 (IP address 24.9.103.11)
was the first instance of downloading/sharing by defendants identified by plaintiff’s agents on
28 May 2011 at 8:16 AM Coordinated Universal Time (UTC). The last instance of

downloading/sharing identified by Plaintiff’s agents was on 19 July 2011, at 2:21 AM UTC, by

*http://gondwanaland.com/mlo 2/2004/12/30/deployment-matters/
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John Doe # 30 (IP address 71.208.25.130). Plaintiff incorrectly states the infringement was
accomplished by the Defendants “acting in concert with each other.” The John Doe/IP
Address list (document 1-1) shows the entire timeframe of the activity, but not which IP
addresses acted in concert. The nature of BitTorrent does not support Plaintiff’s claim that all
John Doe IP addresses acted together for the entire period of approximately 53 days. Due to
the nature of BitTorrent, it is extremely likely that some of the IP addresses on Plaintiff’s list
did not download/share the movie with other Doe Defendants on the list. These Colorado IP
addresses could have downloaded/shared the movie with IP addresses from other States or
locations World-Wide.

The nature of BitTorrent is that the work in question is first made available to other
BitTorrent users World-Wide by a small number, usually one IP address. As other BitTorrent
users join and start to download/share the work, the swarm grows. Depending on how popular
the work is, the swarm can grow fast, or not at all. Eventually as the popularity of the shgred
work drops, the swarm shrinks, and eventually disappears. IP addresses commonly join and
leave various BitTorrent swarms at all times during the life of the torrent. Plaintiff’s agent at
IPP Limited, collected the data on John Doe IP addresses and can verify the nature of
BitTorrent, as well as provide details on who (if any) of the John Does IP addresses in this case
truly shared the work between the other John Does IP addresses in this case.

In the January 2011 Technical Report: An Estimate of Infringing Use of the Internet, by
Envisional® (a major company specializing in detecting and guarding against the threats of
counterfeiting, piracy, fraud and online brand abuse), the following was noted for‘ the single

day analysis of BitTorrent use:

4http://documents.envisional.com/docs/Envisional—Internet_Usage-J an2011.pdf
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For the 2.72 Million torrents identified, only .2% had 100 or more downloaders. 2.6%

of the torrents had 10-99 downloaders. 51.9% of the torrents had from one to nine

downloaders. 45.2% had no active downloads. Envisional also noted that a similar
spread of “seeders” (users with a complete copy of the work) were associated with the

torrents. For 48.5% of the torrents, there were no seeders connected. (Page 9)

This report clearly shows the vast majority of torrents only had zero to nine downloaders
associated with them and a very limited number of file seeder at any one instance.

Discussions of the technical details of the BitTorrent protocol aside, the individual
Defendants still have no knowledge of each other, nor do they control how the protocol works,
and Plaintiff has made no allegation that any copy of the work they downloaded came jointly
from any of the Doe defendants. Joining unrelated defendants in one lawsuit may make
litigation less expensive for Plaintiff by enabling it to avoid the separate filing fees required for

individual cases and by enabling its counsel to avoid travel, but that does not mean these well-

established joinder principles need not . be followed here.

CONCLUSION

The improper joining of 33 Doe Defendants into this one lawsuit raises serious
questions of individual fairness and individual justice. Many of the Courts that previously
heard these types of mass copyright infringement cases have correctly named this activity as a
“Fishing Expeditions” for subscriber information. There is a well documents history of these
types of cases in the Northern Districts of Illinois and California. Plaintiff has no intention of
naming any of the Doe Defendants, much less bringing them to an actual trial after they obtain
subscriber information and settlement efforts fail. Plaintiff will use the subscriber information

obtained from the ISPs to send out settlement letters attempting to scare Doe defendants into
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paying a couple thousand dollars to make the case go away, regardless of truly being guilty.
Recent developments (September 2011) in a Steele Hansmeier PLLC Case (I:10-cv-06254,
First Time Videos v. Does 1-500), is a prime example where the Plaintiff kept the case open for
a year without naming a single defendant. The Plaintiff eventually dismissed the case entirely
after receiving subscriber information on the remaining Doe Defendants.

The current state of mass copyright infringement cases in the US clearly shows this is
the standard business model for these types of cases. On 5 Oct 11, these types of unethical
actions were highlighted in an order by Judge John A. Gibney, Eastern District of Virginia, in
K-Beech vs Does 1-85, 3:11cv469-JAG:

This course of conduct indicates that the plaintiffs have used the offices of the Court
as an inexpensive means to gain the Doe defendants’ personal information and coerce
payment from them. The plaintiffs seemingly have no interest in actually litigating
the cases, but rather simply have used the Court and its subpoena powers to obtain
sufficient information to shake down the John Does. Whenever the suggestion of a
ruling on the merits of the claims appears on the horizon, die plaintiffs drop the John
Doe threatening to litigate the matter in order to avoid the actual cost of litigation and
an actual decision on the merits.

As noted in the Envisional technical report, majority of the BitTorrent swarms they
sampled had only Zero to Nine downloaders and a similar number of “seeders.” A total of 33
BitTorrent downloaders and *seeders” all connected at once is unlikely. According to the
Envisional technical report, only 2.6% had 10-99 downloaders at one time. Plaintiff’s records
do not show how any of the IP addresses they identified interacted with each other (sharing the
file in question).

The court should also note the very cursory effort Plaintiff has taken to identify the true

copyright infringers. As the IP address assigned to each defendant does not equal culpability,

simply going after the registered owner of the IP address is irresponsible. The registered user
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of the IP address only identifies the person who pays the Internet Service Provider (ISP) for
Internet access. There are multiple possibilities as to why the defendant did not copyright
infringe against Plaintiff. Possible reasons are: computer/network was ‘hacked” by
unauthorized personnel; Home WiFi connection run “Open” and used by unauthorized
personnel (neighbor, etc.); Guest at the defendant’s residence used the network and defendant
was not aware of the activity. Without additional investigative steps, innocent personnel are
bound to be implicated in infringement activity and pressured to pay settle amounts to make
the threat of a federal law suit go away.

As Plaintiff does not intend to conduct further investigative effort and only wishes to
send out settlement letters to defendants, I respectfully request the Court dismiss the subpoena
requiring the ISP provide the subscriber information on all John Doe defendants. In addition, I
respectfully request the court sever Doe defendants 2-33 from this case, as there is no evidence
to show that ALL the Doe Defendants acted together and are thus incorrectly joined. See Fed.

R. Civ. P. 21.

Dated: 11/04/2011 Respectfully submitted,

/ﬁf/ff #7 [/74.51.58.3%

hn D6e #2 IP 174.5Y.58.82
Pro se
Johndoeonethirtythree @ gmail.com
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CERTIFICATE OF SERVICE

I hereby certify that on 11/04/2011, I served a copy of the foregoing document, via US

Mail, on:

Dated: 11/04/2011

Jason Kotzker

KOTZKER LAW GROUP
10268 Royal Eagle Street
Highlands Ranch, CO 80129

Respectfully submitted,

OMﬂfZ//w.m.ss.n

Doe#2 IP 174.51.58.82
ro se
johndoeonethirtythree@gmail.com
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SHA-1 Hash: C637FE905DAE99EBB501ADCB2F75DA8B0EE37118 Title:  Party Girls
Rights Owner: Patrick Collins, Inc.

= .

'5/30/2011

1 174.51.254.121 0:40 | Arvada co Comcast Cable BitTorrent
YRR sey™ vl | gy e | camcan il
5/29/2011
3 24.8.115.104 9:14 | Denver CO Comcast Cable BitTorrent
5/28/2011
4 24.9.103.11 8:16 | Colorado Springs Cco Comcast Cable BitTorrent
6/5/2011
5 24.9.211.92 3:12 | Englewood co Comcast Cable BitTorrent
6/8/2011
6 67.166.33.145 3:27 | Boulder co Comcast Cable BitTorrent
5/29/2011
7 67.174.105.177 1:25 | Fort Collins Cco Comcast Cable BitTorrent
5/30/2011
8 67.177.215.107 0:14 | Denver Cco Comcast Cable BitTorrent
6/2/2011
9 71.229.237.224 1:14 | Colorado Springs CcO Comcast Cable BitTorrent
6/13/2011 '
10 71.237.76.123 18:15 | Arvada Cco Comcast Cable BitTorrent
6/1/2011
11 71.56.205.236 13:01 | Denver co Comcast Cable BitTorrent
6/18/2011
12 71.56.243.135 7:48 | Aurora Cco Comcast Cable BitTorrent
6/5/2011
13 75.70.107.137 23:03 | Colorado Springs Cco Comcast Cable BitTorrent
6/28/2011
14 75.71.123.193 0:05 | Fort Collins Cco Comcast Cable BitTorrent
6/1/2011
15 75.71.156.55 10:06 | Arvada (60) Comcast Cable BitTorrent
5/29/2011
16 75.71.198.126 0:11 | Parker CO Comcast Cable BitTorrent
5/30/2011
17 76.25.249.9 21:28 | Denver co Comcast Cable BitTorrent
7/13/2011
18 98.245.173.75 10:19 | Fort Collins Cco Comcast Cable BitTorrent
6/1/2011
19 98.245.30.187 18:49 | Broomfield co Comcast Cable BitTorrent
6/4/2011
20 174.16.63.219 17:48 | Denver (&0] Qwest Communications | BitTorrent
6/7/2011
21 174.24.43.165 9:07 | Colorado Springs Cco Qwest Communications | BitTorrent
5/30/2011
22 184.96.179.30 17:13 | Denver co Qwest Communications | BitTorrent

EXHIBIT A
CO6
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CO6

23 184.96.65.3 22:57 | Loveland co Qwest Communications | BitTorrent
6/1/2011

24 184.99.24.51 4:48 | Colorado Springs CcO Qwest Communications | BitTorrent
6/8/2011

25 208.45.75.101 12:56 | Colorado Springs co Qwest Communications | BitTorrent
6/13/2011

26 65.102.85.204 15:53 | Colorado Springs co Qwest Communications | BitTorrent
7/18/2011

27 70.56.236.215 16:54 | Colorado Springs Cco Qwest Communications | BitTorrent
6/22/2011

28 71.208.130.161 12:00 | Littleton Cco Qwest Communications | BitTorrent
6/19/2011

29 71.208.141.196 17:06 | Denver Cco Qwest Communications | BitTorrent
7/19/2011

30 71.208.25.130 2:21 | Boulder Cco Qwest Communications | BitTorrent
5/29/2011

31 71.212.191.136 9:57 | Denver co Qwest Communications | BitTorrent
6/12/2011

32 71.215.110.42 0:50 | Denver co Qwest Communications | BitTorrent
6/15/2011

33 71.221.99.87 23:45 | Colorado Springs co Qwest Communications | BitTorrent

EXHIBIT A
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
RICHMOND DIVISION
PATRICK COLLINS, INC., | CASE NO. 3:11-cv-00531-JAG
' Plaintiff,
V.

JOHN DOES 1-58,

Defendants.

DECLARATION IN SUPPORT OF MOTION FOR RECONSIDERATION AND
RESPONSE TO SHOW CAUSE ORDER (DOCKET # 22)

I, D. WAYNE O’BRYAN, DO HEREBY DECLARE:

1. My name is D. Wayne O’Bryan and I am over the age of 18 and am otherwise

_ cbmpetent to make this declaration.

2. I have been retained by Plaintiff in this matter.
3. I have persohal knowledge of the facts stated in this declaration,
4. Plaintiff and I sincerely apologize to the Court for not explaining the litigation

strategy set forth in this declaration via a notice which could have been filed in advance of the
“Court issuing its show cause order.

5. Plaintiff was voluntarily dismissing movants who were seeking to sever Doe
Defendants and suing each of them individually in the hopes that by doing so it would cause
ﬁ.lture Doe Defendants in similar litigations in this District and around the country to stop filing
these motions.

6. = Plaintiff and undersigned genuinely believe these motions to quash are filed in

bad faith and that none of the movants seeking severance sincerely want to be sued in an
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individual suit because it costs more and therefore the settlement amount necessarily must
higher.
| 7. According to Graham Seifert, one of the primary author of these motions, “[m]y

dream would be to have 10,000-20,000 péople file all three documents to the lawyers and

- severely cripple the entire process.” See http://1awvibe.com/uscg—sues-Bittorrent-users-gra;h’ am-
syfert-of-affinity-law-firm-defends/.
8. A simple internet search reveals that there are numerous BitTorrent Defense Kits
~ available which promote these types of motions and that there are innumerable free internet
mterest groups also promoting these types of motions.
9. These motions will not work because the problem for copyright owners is too
B substantial. Nevertheless these motions are expensive to defend against. Indeed, many
intentionally raise issues that have absolutely nothing to do with the subject matter before thé
court thus requiring Plaintiff to spend resources arguing against abstractions.
10. Plaintiff has received hundreds and hundreds of cut and paste motions to sever
and/or quash in similar litigatibns across the country.
11.. The cut and paste motions have been put on BitTorrent and other websites
containing instructions on how to complete these and are being dowﬁloaded by the Doe
Defendants and their counsel in these matters. See hitp://www kat.ph/search/law%20firm/.
M’Iﬁ Maverick Entertainment Groilp, Inc. v. Doe --- F.Supp.2d - 2011 WL 1807428.
(D.D.C. 2011) finding “the Court recognizes that “at least two™ putative defendants (Jasmin
Silva, ECF Nos. 56; Mark Benavides, ECF No. 92) have “substantially copied” and filed briefs
prepared and submitted .by attorney Eric J. Menhart on behalf of his five clients: Xiangping Xu

(ECF No. 56), Lori Pearlman (ECF No. 58), Cedric Johnson (ECF Nos. 14, 60), Antonio Forte
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(ECF No. 85), and Darrin Ross (ECF No. 108). S’ee Eric J. Menhart's Notice re: Unauthorized
| Copying of Brief, ECF No. 124. Like Mr. Monhart, the Couﬁ notes the “irony” of such actions in
o‘ lawsuit i_nvolving copyright infringement.” |
12. The law firm of Fletcher, Heald & Hildreth, PLC weighed in with further analysis
about motions to quash asserting that "any bump in the litigation road costs money and devalues =
~ the lawsuit.” See http://www.commlaWblog.conﬂZOl 1/04/articles/intellectual-property/trolls-
- on-a-roll/.
13.‘ Plaintiff has every intention of suing every one of the movants that file a motion
‘ to sever and proceeding to trial if necessary.
14. Plaintiff was not dodging the joinder argument because it was afraid to make it;
indeed, Plaintiff had already made and won the joinder in this District.
| 15. - From reports received by Plaintiff’s ‘inves‘tigator, IPP Limited, uhdersigned knows-
that Plaintiff’s movies are being illegally downloaded through the BitTorrent peer-to-peer file
shanng protocol by people residing in the U.S. well over 100,000 times a month
16. For example, through similar copyright infringement suits filed by Plaintiff’s
. lswyers across the country, a police department running a covert investigation was identified as a
John Doe defendant; Plaintiff voluntarily dismissed that John Doe.' Many John Doe defendants
- are destitute and therefore not worth suing. Several of the John Doe Defendants have died prior
to bemg identified. Several John Does have been pubhc or political figures who Plaintiff did not
“to choose to sue.
17. Plaintiff loses 10-15% of the Doe Identities it subpoenas nationally due to ISP

data failure or deletlon issues.
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18. Due to the dynaniic ISP issue, Plaintiff has sued the same Doe Defendant
innumerable times several joined suits across the country.

19. Plaintiff did not call any of the Doe Defendants in this case prior to being called
by them in response to the subpoena notices that the Doe received. The Doe Defendants that
'calléd Plaintiff generally wanted to discuss settlement options.

20. Plaintiff has not sent out any demand letters to the Doe Defendants in this case.

21. From statistics suing 1000s of people nationally, Plaintiff knows that in any given
joined suit 35-55% of the Doe Defendants will settle very early in the litigation. |

22. The settlement demands that Plaintiff makes of the Doe Defendants is consistent -
| with the low end of the amounts awarded i in the Capitol and Sony cases plus the legal fees and

. costs assoclated therewith.
.23, Increasing the costs associated with this litigation by forcing Plaintiffs to file
 individual suits would only increase the settletherit demands, make settlements less probable.
24, The amount of the labor and expense associated ‘with BitTorrent peer-to-peer
_coﬁyright litigation may make it prohibitively expensive to sue IP addresses prior to knowing
that any particular IP address resolves to a solvent individual who could be served. |
T 2s. Plaintiff intends to show the jury the torrent website from which Defendants
downloaded Plaintiff’s movie, which contains movies cufrently out in theaters and songs no
,rétional person would think are available for free. | |
26. Plaintiff’s investigators use the Hash Value as a digital fingerprint that enables
~ Plaintiff to ensure that all of the infringements alleged in this suit come from the exact same
bmnt file. Significantly, many of Plaintiff’s movies are turned iﬁto numerous different torrent

files. Plaintiff has not combined infringers of different torrents of the same movie into this suit.
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FURTHER DECLARANT SAYETH NAUGAHT
ATTESTATION

PURSUANT TO 28 U.S.C. § 1746, [ declarc under penalty of perjury that the foregoing is

true and correet.

—

Dated ihis 10™ day of October 2011. By: _____ Ad,
' ' D. Wayne O’ Bryan."Ekq.

(%]



