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11/25/11
Re: Case: New Sensation, Inc v. Does 1-1474

Court Case No. CV-11-2770-MEJ.

. - [”’t‘f, S B RN
Office of the Clerk JHT

United States District Court ) .
450 Golden Gate Avenue B .
San Francisco, CA 94102-3489

Dear Honorable Judge,

I am writing you concerning the Court Case: New Sensation, Inc v. Does 1-1474. Court Case No.
CV-11-2770-MEJ. They are stating that I illegally downloaded one of their movies, Big Bang Theory A
XXX Parody. I never knowingly downloaded this movie. 1 would like to object to the subpoena that was
issued to Charter Communication in the Eastern District of Missouri, in pursuit of my personal
information. My Charter case number is 11-3730, with my 1D number being 1335. I believe I did no
wrong doing in this matter. 1 do not know where the plaintiff got this information or what their motive is
behind it. So I ask of the honorable Judge, to drop the subpoena so my personal information will not be
handed over to the plaintiff.

Thank You,

Anonymously
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UNITED STATES DISTRICT COURT

for the

Eastern Distric! of Missouri

.._New Sensation. Inc.
Pirimity
v. Civil Action Nu. CV-11-2770-MEJ
... POES 1-1474
f.\eﬁ!ﬂrfﬂﬂ;’

{1¢ the action is panding in another dsrric, chaxs where:
Cenbrant Thstict of California }

N st at

SUBPOENA TO PRODUCE DOCUMENTS, INFORMATION, OR OBJECTS
OR TO PERMIT INSFECTION OF I'REMISES IN A CIVIL ACTION

Custedian of Records, CHIARTER COMMUNICATIONS (hercinafter "TSP™), | aw Enforcement Paralegal
12405 Powerscourt Drive. Suing Louds. MO 63131

o £rixhuction: YOU ARE COMMANDED produce at the tirae, date, and place set Jocth below the following
documents, electronicufly stored information, or objects, and paymit their inspection, copving, tesving, or sempling of the
material;

Documents sufficient 1o identify the pames, addresses, wlcphone numbess, and cinail addiesses of ISP's subscribers assigned the
IP addresses identitted on Attachment A on the eovrespomding dates st the conespoisding times, You are to comply with this
subpocna pursuant to the terms st [orth in the Order attached herain as Alinchmem B.
Place: Law Officss of Ira M. Swgel c/o BRS Date and Time:
100 Chesterfield Business P:ntway. 2nd [loor November 28, 2011 al 9:00 a.m. *
_.......Saint Loyis, MO 63005 )

3 Inspection of Premises: YOU ARE COMMANDED tu peonit entry onto the designated premises, land, or
other property possessed or controlled by you at the Liuw, date, and location set forth helow, so that the requesting party
fay inspect, measure, survey, photograph, test. or ssmple the property or any designated object or operation on it

i
|

The provisions of Fed. R. Civ. P. 45(c), relating 1o vour proteclion as a person subject 1o a subpoena, and Rule
45 (d) and (¢), relating 10 vour duty 1o respond to this subporna und the potential consequences of not doing so, are
attathed, [3 Complinace with this subpoena iy be a muli-sfep process pursant fo the Onler muched (Alchient B, At least the first step
shomld be completed sy October 19, 20, .. with all stops eamploied by 1 dara st forth under “Date aixd Time™ above: Novedwer 25,
2011, (See paragranhs 4 and 5 of the Ooder.y

Date. Scptember )4, 2011 d, m L
CLERK OF COURT or Na (V1

" Signature of Cloek or Dagway Cierde Agzarney’s vignarire

The name, address, ¢-mail, vnd ie)ephune number of the attormey repres2nting iname vf pors )
. . NewSenswions,loc, ., whoissues or requests this subpoena, sre:
Ira M. Sicgel, Law OtYices of tru M. Siegel, 433 N, Camslen Mhive, Snite 970, Beverly Hills, CA 90210, Email:
subpoena @irasicgellaw.com, Telephune: 88-406-1(04
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8 UNITED STATLES DISTRICT COURT

9 Northem District of California
10
11

5 NEW SFENSATTONS, TNC., No. C 112770 MEJ
1

Plainuitt, ORDER GRANTING FLAINTIFF'S
13 V. EX PARTE APPLICATION FOR
. ‘ LEAVE T() TAKE LIMITED
14§ DOES 11474, EXPEDITED DISCOVERY
15 Defendunts. Docket No. §
16
'I

17
18 L INTRODUCTION
19 Plaimtiff New Sengations, Ine. (“Plaintiff™) has filed an ex parte Application pursuant to

20 § Federal Rules of Civil Procedure 26 and 45, requesting leave 1o take expedited discovery 1o

21 } determine the identity of 1,474 Doe Defendants (collectively, “Defendants™) neined in this action.
22 | Dkt. No. 5 (“Pl.’s App.”). Fur the reasons provided below, the Court GRANTS Plaintiff°s

23 | Application.

24 II. BACKGROUND

25 On June 7, 2011, Plaintifl filed this lawsuit against 1.474 Dos Defendants, alleging that

26 || Defendants illegally reproduced and distributed a work subject to Plaintiff’s exclusive license, (“Big
27 || Bang Theory: A XXX Parudy™), using an internet peer-to-peer (*P2P") file sharing netoork known
28 || as BitTorrent, and thereby violwted the Copyright Act, 17 US.C. § 101-1322. Compl. 97 6-15, Dkt.
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No. 1. Plaintitt alleges that because the alleged infringemcat occurred vn the Internet, Defendants
acted under the guise of their Internet Protocel (“LP**) adidresses rather than their real names. fd at |
10; PL’s App. at 5-6. As a result, IMlaintiff contends that it cunno determine Defendants® true
identities without procuring the information from Defendants’ respeclive Internet Service Providers
(“ISPs™), which can fink the 11* addresses to a real individual or entity, PL’s App. at 6.
Consequently, PlaintifY asks the Court to grant it expedited discovery (o issue subpoenas to the
relevant [SPs so that the 1SPs will producc the name, address, telephone numbser, ax] einail address
for each Defendant. fd. at 25, Ex. 1.
ML LEGAL STANDARD

Pursuant 1o Federal Rule of Civil Procedure {“Rule”) 26(d)(1), a court may autharize early
discovery before the Rule 26(f) conferencc for the partics® convenience and in the interest of justice.
Courts within the Ninth Circuit generally use a “good causc™ standard to determine whether to
permit such discovery. See, e.g, Apple Ine. 1. Samsung Electronics Ce., Ltd., 2011 WT. 1938154, at
*1 (N.D. Cal. May 18, 2011); Semitood, inc. v. Tokyo Electron America, Inc., 208 F.R.D. 273, 276
(N.D. Cal. 2002). “Good causc may be found where the need for expedired discovery, in
consideration of the administration of justice, oulweighs the prejudice to the responding party.™
Senmtitool, 208 F.R.D. at 276. The coust must per{onm this evatuation in light of “rhe entirety of the
record . . . and [exanine] the reasonablencss of the request in light of all the surrounding
circurnstances.” Jd. at 275 (citation & quetation marks omilled). In detenimining whether there is
good cause to allow cxpedited discovery to identify anonymous interet users named as doe
defendants, courts cunsiuer whether: (1) (he plaintiff con identify the missing party with sutficient
speciticity such that the Courl cun determine that defendant is a real person or entity who could be
sued in federal count; (2) tbe pleintill hus identified all previous steps taken to locate the elusive
defendant; (3) the plaintifi’s suit uguingd defondant could withstand a motion to dismiss; and (4) the
plaintiff has demunstmied that there is a reasonable likelihood of being able to identify the defendant
through discovery such that service of process would be possible. Columbia Ins. Co. v,
seescandv.com, 185 FR.D. 573, 578-80 (N.D. Cul. 1999).
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1 Y. DISCUSSION

20 A Whether Maintiff has Identified che Defendants with Sufficient Sperificity

3 Under the first tactor, the Court must examine whether PluintifT has identificd the Defendants
with sufficient specificity, demonstrating that each Defendant is a real person or emtity who would
be subject to jurisdiction in this Court. See !4 at 378. Here, Plaintiff proffers that it retuined
Copyright Enforcement Group, LLC (“CEG™), which utilized foreusic soflware to idemify
Detfendant’ TP addresses on the date and time thai they engaged in the alleged distribution of Big
Bang Theory: A XXX Parody via the Bitl'orrenl protovol, and has compiled fhe information into o
log attached as Exhibit A to Plaintifi"s Complaint. PL"s App. ut 9; Ducl. of Jon Nicolim Y 10-186,
10 | Dkt No. 5-1. Plaintiff explains that Dcfendants gained aceess to the Intemet unly by setting up an
1t | account through various I1SPs, and that by providing the ISPs the information detailed in Exhibit A,

L-T- - S - L.

12 | the ISPs can look up the Defendants identities by revicwing their respective subscriber sctivity

13 | logs. Nicolini Decl. 99 18-20. Thus, the Court finds that Plaintiff has come forward with sufficient
14 | infarmation demonstrating that the Defendants are real persons or entitics who may be sued in

13 | federal court. See MCGIP, LLC v. Does 1-14Y, 2011 WL 3607666, at *2 (N.D. Cal. Aug. 15, 2011)
16 | (finding that the plaintitt had identified the Doc defendants with suflicient specilicity by subsnitling
17 | a chart listing each of the defendants by the I[P adkircss assigned Lo them on the day it alleged the

18 | particular defendant engaged in the infringing conduct).

1918 Whether PlaintifY has identificd All Previous Steps to Locste Defendunty

20 1Inder the second factor, the Court must assess the prior sieps Plaintiff has taken o locate the
21 | Defendants. See Columbia Ins. Ca., 185 F.RD. al 579. “This element is aired at ensuring that

22 | plaintiffs make a good faith etfort to comply wilh the requirements of service of process and

23 { specifically identifying defendants,” /d. Here, PlaintifY conlends that it has exbausted all possible
24 | means 1o find the Defendants® names, addresscs, phone numbers, end email addreases. PL’s App. at
25 | 9. In support, Plaintiff cites to paragraphs |8 through 20 o Mr. Nicolini’s Declaration. /d.

26 | Reviewing Mr. Nicolini's testimony, he states CEG’s System inspocts file-shuring networks fur

27 | compnters that are distributing at least a substantia! pottion of 8 copy of a copyrighted wotk owned

Attachment B - Page 3 of 12
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by Plaintiff, and when CTG finds zuch a computer, CEG's System also collects publivly aceessible
information, including the time and date the intringer was found, the LP address assigned to the
Infringer's computer, the size of the accused file, and the numc of (he ISP having contro! of the IP
address. Nicolini Decl. 9 18. Mr, Nicolini states that, because of the pariially unonyinuus nature of
the P2P Internet distribtion system used by Defendants, CEG is unable (o delermine their true
names, street addresses, telephane numbcrs, and email addresses. K.

Tirat, to Incate swarms' wherc peers were distributing Big Bung Thevry: A XXX Parody,
CEG wurilizes its data collection systern to (ind digitul files on the Internet thet have the same title a3
the copyrighted work. Id. 9 11, 14. Mr. Nicolini staley thal, in this case, the P2P network on which
CEG found unauthorized distribution of Big Buny Theory: A XXX Parody was a BitTorrent network.
d. 4 16. CLG then downloads a full copy of the file, which is then forwarded to a two-stage
verification compurer process and identified by two people. Id. §17. The process compares the
digital data in the suspect file with digital data in a digital copy of the motion picture obtained from
Plaintitl. /d. 1f the suspect filc matches the suthorized file, then the two people play the suspect file
and watch the motion picture. Jd. If buth peopie confirm that a substantinl portion of the mation
picture in the suspect file is substantiully (he same as a corresponding portion of Big Bang Theosy: A
XXX Parody, then particular unique dats (often refered to as metadata) in the suspect file is noted
by CLG’s System, and the Systcm scarches for additions] cunpurers on P2P networks that have the
same suspeet file, 4.

After locating and inspecting computers thal ure distributing at least a substantial portion of a
copy of Big Bang Theorv: A XXX Paradv, Mr. Nicolini states that CEG®s System collects (a) the
time and date the infringer way found, {b) the time(s) and date(s) when a portion of the accused file

'P2P networks distribute infringing copies of copyrighted works with fiic shuring seftware
such as BitTorrent when one user accesscs the Intemet through un TSP and intentionally makes o
digital file of a work available to the public from his or her computer. Nicolini Decl. 4 6. This file
is referred to as the first “seed.” K. Other users, who are referred to as “poers,” then access the
Imcmct and request the file. /. These users enpage each other in 2 group, referred to as a “swarm,”
and begin downloading the seed file. J4 As each peer receives portions of the sced, that peer makes
those portions available to ather peers in the swarm, .

4

Attachment B - Page 4 of 12
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was downloaded successfully 1o the accused infringer's computer, (c) the time and date the intringsr
was last successtully connected to via the P2P network with respect to the infringer’s computer’s
downloading and/or uploading the accused file to the Intemet, (d) the TP address assigned to the
infringer’s computer, (¢} the P2P software application used by the infringer and the port number
used hy the infringer’s P2P software, (f) the size of the accused file, (z) the parcent of the file
downloaded by CLCG from the infringer’s computer, (h) the percent of the accused file on the
mitinger’s

computer which is available at that moment for copying by other peers, and (i) any relevant
transfer errors. Id § 18. In addition, CEG uses availahle databases tn record the name of the ISP
having contral of the TP address and the state (and often the city or county) associated with that 1
address. Jd.

Based on Mr. Nicolini's explanation of the foregoing steps as utilized to investigate
Defendants® activity with respect to Rig Rang Theorv: 4 XXX Parady on the BitTorremt protacol, the
Court finds that Plaintiff has sufficiently described its efforts to idemtify Defendants.

C. Whether Plaintif’s Snlt Againat Defendants Cauld Withstand a Motton to Dismiss

I Tnder the third factor, the inquiry shifis to the substance of Plaintiff's claims and smalyzes
whether Plaintiff*s Camplaint would likely survive 2 motion to dismiss. See Columbia Ins. Co.. 188
F.RD. at §79. Inits Complaint, Plaintiff has ascerted a federal capyright infringement claim. To
state a claim for copyright infringement, Plaintiff must establish: (1) ownership of a valid copyright,
and {2) capying of constituent elements of the copyrighted work that are original. Rice v. Fox
Braad. Corp., 330 T.3d 1170, 1174 (9th Cir. 2003) (citing Feist Publ'n, Inc. v. Rural Tel. Serv. Co.,
499 [1.S. 340, 361 (1991)). “To be liable for direct infringement, one must ‘actively engage in’ and
“directly cause’ the copying.” Online Policy Group v. Dieboid, Inc., 337 7. Supp. 2d 1193, 1199
(N.D; Cal, 2004). Reviewing Plaintifl"s Complaint, Plaintiff has adequately alieged that Big Bang
Theary: A XXX Parody is the subject of a valid Certificate of Repistration jasued by the United
Stares Copyright Office and that Plaintiff is the exclusive rightchalder of the distribution and
reproduction rights of Big Bang Theory: A XXX Parody. Compl. 9§ 7. 8. PlaintfY has alzo allcged

Attachment B - Page S of 12
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1 | that the Defendants reproduced and distributed Big Bang Theory: A XXX Puroddy via BitTorrent (o

[

numerous third paries. Compl. TY 10-12. Additionally, Plaintifl’ has atfeged that Defendants
actively engaged in or directly caused the copying by completing vach of the steps in the BitTorrent

<2

file-sharing protocol, including imentionatly downloading a torreni file purticalar to Big Bang
Theory: A XXX Parody, loading that torrent file into the BitTorrent client, entering a BitTorrent
swarm particular to Big Bang Theory: A XXX Paredy, and ultirately, downlouding and uploading,
pieces of a Blg Bang Theory: 4 XXX Purody file 1o eventually obtein a whole vopy of the file, 7.
Rased on thesc allcgations, the Court finds that Pluiniifl has pled a prima facie case of copyright

L - B A T S

infringement and set forth sufficient supporting fucts to survive v motion w dismiss.

10 § D. Whether there is a Reasonable Likeliheod of Being Able to Identify Defendants

1 The fourth factor examines whcther Plaintiff has demonstruled that there is a reasonable

12 | likelihood that the discovery it requcsts will Icad to the identification of Defendants such thar it may
13 | effect service of process. See Columbla Ins., 185 F.R.D. at 580. Ay indicated above, Plaintift

14 § cantends that the key to locating the Defendants is through the IP addresses associated with the

13 | alleged activity on BitLoment, Specifically, Plaintill conlends that because ISPs assign a unique TP
16 [ address to each subscriber and rutsin subscriber activily records regarding the [P addresses assigred,
17 {| the information sought in the subpona will cnable PluintifY v serve Defendants and proceed with
18 | this case. See P'l.’s App. at 6; Nicalini Decl. 1 19-20. Taking this inte account, the Court finds thet
19 || Maintif} has made a sufficient showing us 1o this fuclor.

20 || E. Summary

21 Taking the foregoing factors into consideration, the Court finds that Plaintiff has

22 || demonstrated that goud cause exists to grant it leave to conduct eadly discovery. Morzover, the

23 | Court finds that the expediied disvovery sought furthers the interests of justice and presents minima)
24 [ inconvenience to the ISPy 10 which the subpoenas are directad. Thus, the expedited discovery is in
25 | line with Rulc 26(d).

2R F. Joinder of 1,474 Defendunts

27 Having found that expedited disvovery is appropriate, the quastion becomes whether the

Attuchment B - Page 6 of 12
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discovery sought is proper as w0 all 1,474 Defendants. Plaintiff presents a lenpgthy discussion in its
Application as 1o why its decision to name join 1,474 Defendants is justified under Rule 20. See
Pl.’s App. at 11-19. [Inder Rule 20, defendants may be joined in one action when claims arise from
the saue trankaction or nccwrnence nr series of transactions or eccurrences, and any question of law
or fact in the actian is comman to all defandants. Fed. R. Civ. P. 20(a)2). The permissive joinder
rule *is to he construed liberally in oxder to promote trial convenience and 1o cxpedite the final
determination of disputes, therehy preventing multiple lawauits.” League to Save Lake Tahoe v.
Tahoe Reg'l Planning Agency, $58 7.2d 914, 917 (9th Cir. 1997). Thc purposc of Kuic 20(a) is to
address the “hroadest poesible scape of action consistent with taimess to the partics; joinder of

€ 0 L e 0

-—
B

claims, parties and remedies is strongly encouraged.” Ussited Mine Workers of Am. v. Gibbs, 383
T11.S. 715, 724 (1966). Rule 20(a) imposes two specific requisites to the joinder of parties: (1) a right
to redief must be esserted by, or against, each plaintitt or defendant relating to or arising out of the

[
BN -

game transaction or accurrence, and {2} some question of law or fact common to all the partics must

—
(2]

arise in the action. Fed. R. Civ. P. 20{a). Both of these requirements must be satisfied in order to

-
-

Justify party joinder under Rule 20(a). 7d. In situations of misjoinder of parties, Rule 21 provides

t

s
# ]

that “[o]n metion or on its own, the court may at any time, on just terms. add or drop a party.”

P
“l
—

“The Ninth Circuit has interpreted the phrase ‘same transaction, occurrence, or series of

R —
K- -]

trangactions or accurrences’ to require a degree of factual commonality underlying the claims.”
Bravado Int'l Gronp Merchandising Servs. v. Cha, 2010 WL. 2650432, at *4 (C.D. Cal, June 30,
2010) (citing Coughlin v. Rogers, 130 T.3d 1348, 1350 (%th Cir.1997)). Typically, this means thut u

UNITED STATES DISTRICT COURT
For the Noréhean District of Californin
=

NN N
N - D

party “must assert rights . . . that arise from related activities-a transaction or an occurrence or @

[l
-

series thereof.™ /4. (citation omitted). Recently. courts in this District — a3 well as scveral other

~
4

federal districts — have came to varying decisions about the proprictary of joining multiple
defendants in BitTorrent infringement cases. See MCGIP, LLC v, Does 1-149,2011 WL 3607666,
at 3 (ND. Cal. dug. 15, 2011} (listing a sample of recent decisions). This Court has carefully

NN
~ N A

reviewed such decisions and nates that they are highly dependent on the information the plaintiff

[
»
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presented reparding the namre of the BitTorrent tile-sharing protocol and the specificity ol the
allegations regarding the Doe defendants” alleged intringement of the protocied work. Both of these
facmﬁ guide the Court’s joinder analysis in this marter as well,

Reviewing Plaintitf"s Application and supporting materials, laintiff has provided u fairly
detailed explanation about how the Bit L'orrent protoco) operates. See Nicolini Decl. 196, 7, 22. M.
Nicolini explains:

P2P networks distribuic infringing copics of motion pictures (and
works in other forms such as music and books) with file sharin
softwarc such as Bit'l orrent as follows: The process begins with one
zj'g.lcsr l:aqc)cessing the Internet through an Internet Service Provider

und intentivnally mnking a digital file of the work available on the
internet to the public from his or her computer. This first file is often
referred to as the first "seed.” I will refer to the person making this
seed available as the "original secder,” Persons sceking to download
such a work also access the Internet through an ISP (which may or
may not be the same IS as used by the ongii).tiwl sceder) and seek out
the work on a P2P netwotk. With the availability of the seed, other
uscts, who are referred to as "peers,” access the Internet and requist
the file (by searching for its title or even searching for the torvesit’s
“hash” - described below) and cngl:c the original seeder and/or euch
other in a grm;g. sometimes referred to ar a “swarm.” and begin
downloading the

seed file. In thim, as each peer receives partions of the seed, most often
that peer makes those portions available to other peers in the swarnm.

. each peer in the swarm is at least copying and is usually
distributing, as a follow-on sceder. copyrighted material wt the same
tume. Of the over 20,000 infringers tracked in cannection with scveral
cases currently pending, at lcast 95% of the Doe delendants wore
uploading (i.e., distrihmi”ﬁ) ilLe‘Fal copies of aur clients’ mation

ictures at the moment indicated by the Timeslump in the resprotive

xhibit A appended to each complaint, which is also true for this casc,
In P2P nctworks, the infringement may continue even afler the
original seeder has gone completely otiline. Any DitYarrent client may
be used to oin g swurm, As more peers join 2 swarm at any one
instant, they abtain the content at even greater speeds because of the
il;:g:asing pumber of peers simultaneously offering the content as
seeders
themselves for unluwful distribution. As time goes on, the size of the
swarm varies, yet it may endure for a long J:ermd, with some swarms

ing for 6 months to well over 8 year depending on the popularity

of a particular maotion picture.

Nicolini Deel. T 6. Besed on this informauon, the Court finds that Plaintiff has at least presented a

rcasonablc basis to argue that the BitTorrent prolucol funclions in such a way that peers in a single

Attachmenl B - Page 8 of 12
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swarm downloading or uploading a piece of the same seed file may fall within the definition of
“same transaction, ncourrence, or series of transactions or occurrences™ for purposes of Rule
200} 1XA).

Further, the Court finds that Plaintiffhas provided enough speciticity 1o make a preliminary
determination that the 1,474 Dae Defendants here were part of the same swarm. Revicwing Exhibit
A to Plaintiff's Complaint, Defendants® alleged infringing activity occurred over a period of over
nine months, from August 2010 through Jnne 2011, See Compl, Ex. A, Whilc this period might
seem protracted, with respect to any particular swarm, the hash (an alphanumcric represcmtation of 8
digital file) associated with the copied file's tarrent file remains the same within that swarm.
Nicolini Decl. § 4. For each of the 1.474 Doe Defendants, Plaintiff has provided an idemical hash.
Compl, Ex. A. Based an these allegations, Plaintiff’s claims against the Doe Defendants appear
logically related. Each putative Defendant is a passible source for Plaintiff s copyrighted work, and
may be responsible for distributing the work to the other putative Defendants, who are also using the
same file-sharing protocol to copy the identical copyrighted material. See Disparte v. Corporate
Fxecutive Bd.. 223 ER.D. 7, 10 (D.D.C. 2004) (to satisfy Rule 20(a 2K A) claims must be “logically
related™ and this test is “flexible.™), While the Doe Defendants may be able to rebut thege
allepatians later. Plaintiff has snfficiently aliaged that its claims against the defendants potentially
stem from the same transaction or occurrence, and are logically related. See Arista Records LLC v,
Does 1-19. 351 . Supp.2d 1, 11 (D.N.C.) (“While the Court notcs that the remedy for improper
joinder is severance and not dismissal, . . . the Court also finds that this inquiry is premature without
first knowing Defendants’ identities and the sctua] facts and circumstances associgied with
Defendants’ canduct.”). Plaintiff has made a preliminary showing that these Defendants were
present in the same Big Bamg Theory: 4 XXX Parody swarm on BitTorrent and sharcd picces of the
rame seed file containing Big Rang Tirary: 4 XXX Parody.

2. Question af Law ar Fact Common o All Defendants

Rule 20(a)(2)D) requires Plaintiffs claims against the putative Doe Defendamts 1o contain o
common question of law or fact. Here, Plaintift will have 1o establish against each Defendant the

Attachment 11 - Page Y of 12
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same legal claims concerning the validity of the copyright in Big Bang Theory: A XXX Parody snd
the infringement of the exclusive rights reserved o Maintifi us copyright holder. Furthermore,
Plaintiff alleges that the Defendants wtilized the same BitTorrent fiic-sharing protocul o illegally
distribute and downlaad Big Bang Theory: A XXX Parody and, conseyuenlly, factual issues reluted
to how RitTorrent works and the methods used by Plaintiff 1o investigate, uncover, and collect
evidence about the infringing activity will be cssentially identical for each Defendunt. See Coll of
the Wild Mavie, LLC v, Noes 11062, 770 F. Supp. 2d 332, 343 (D.D.C. 2011). The Count
recognizes thar each putative defendant may later preseni difTerent foctual and substantive legal
defenses “huait that does not defeat, at this stage of the procecdings. the commonality in facts and
legal claims that support joinder under Rule 20()2EXB)." &

3. Prejudice to Any Party or Needless Dclay

Finally, the Court assesses whether joinder would prejudice the parties or result in needless
delay. Joinder in a single case of the putative defendants who allegedly infringed the same
copyrighted material promotes judicial etticiency and, in fact, is beneficial to the putative
defendants. Id. at 344; London-Sire Records, Inc. v, Doe 1,542 F. Supp. 2d 153, 161 (D. Mass.
2008) (court consolidated separate Doe lawsuits for copyright infringement since the *cases involve
similar, even virtually identical, issues of law and facl: the alleged use of peer-to-peer software to
share copyrighted sound recordings and the discovery of defendunts’ identities through the use of &
Rule 45 sabpoena to their intemet scrvice provider. Consoliduting Uw cases ensures administrative
efficiency for the Court, the plaintiffs, and the ISP, nnd allows the defendants to see the detenses, if
any, that other John Does have raiscd.™).

Tlere, Plaintiff is currently obtaining ideniifving information from 1SPs so that they can
properly name and serve the defendants. If the Court were to consider severance at this juncture,
Plaintift would tace significant obstaclcs in its e{Torts to protect its copyright from illegal
file-sharers and this would only needlessly dclay the case. Plaintiff wonld be forced to tile 1,474
separate lawsuits, in which it would then move to issue separule subpoenas to ISPs for sach
defendant’s identifying information. Plaintiff would additionably be forced 1o pay the Court separate

10
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filing fees in each of these cases, which would further limit its ability to pratect its legal rights.
“This would certainly nat he in the ‘interests of convenience and judiciel ecanomy,” or ‘secure g
just, spesdy. and inexpensive determination of the action.” Call af the Wild, 770 F. Supp. 2d at 334
{vilation omitted) {declining to sever defendants where parties joined pramotes more efficient case
managetuent and discovery and po party prejudiced by joinder).

Further, the Doe Defendants are currently identified only by their IP addresses and are not
named parties. Consequently, they are not required to respond to Plaintiff’s allegations or assert a
defense. Defendants may be able to demonstrate prejudice once Plaintiff proceeds with its case
against them, but they cannot demanstrate any harm that is occurring to them before that time.

Thus, the Caurt finds that, at this preliminary stage, Plaintiff has met the requirements ot
permissive joinder under Rule 20(a)(2). The putative defendants are not prejudiced but likely
benefitted by joinder, and severance would debilitate PlaintifPs efforts w protect its copyrighted
material and seek redress from the Doe Defendants who have allegedly engaged in infringing
activity. To be fair, the Court recognizes that the questions of joinder and severance must be
deferred until after discovary has been autharized and any motions to quash filed. The Court is also
cognizant of the logistical and administrative challenges of managing a core with numerouns putative
defendants, a number of whom may seek to file papers pro se. However, severing the putative
defendants at this early stage is no solution to ease the administrarive burden of the cases. The Count
therefore declines to sever the Doe Defendants at this time.

V. CONCLUSION

For tive reasons stated above, the Court GRANTS PlainmtifPs [x Parte Application for
Expedited Discavery (Dkr. No. 5) as follaws:

1. IT 1S HERFBY ORDERED that Plaintift is allowed ta serve immediate discovery on
Dues 1-1,474%s 1SPs listed in Exhibit A to the Camplaint by serving a Rule 45 subpoena that secks
information sufficient to identify the Doe Defendants, including the name, address, telephone
pumber, and enwil address of Does 1-1,474. Plaintiff’s counsel shall issue the subpoena and attach &
copy of this Order.

11
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1 2. [T IS FURTHER ORDERLI that the TSP will have 30 days from the date of service upon
them to serve Noes 1-1,474 with a copy of the subpoena and a copy of this Order. The ISP may
serve the Doe Defendants using any reasonable means, including written notice sent 1o his ox her last
known address. transmitted either by first-class mail or via overnight service.

3. IT IS FURTHER ORDERED that Does 1-1,474 shall have 30 days from the datc of
service to file any motions in this Court contesting the subpocna (including a motion to quash %or
modify the subpoena). 1fthat 3-day period lapses without Docs 1-1,474 contesting the subpoena.

= o WU W N

the ISP shall have 10 days tn praduce the information respansive to the subpoena to PlsnhfT.

4. TT IS FURTHER ORDERED that the subpocnacd cniity shall preserve any subpoenued
10 | information pending the resolution of any dmely-filed motion to quash,
11 3. ITIS FURTHER QRDERLD that the ISI* that receives a subpocna pursuant tw this order
12 [ uhall confer with Plaintift and shall not assess any charge in advance of providing the information

L - ]

§ 13 | requested in the subpoena. The ISP that reccives & subpocaa and elects (o charge for the costs of
;.'5 1;1 production shall provide a billing summary and cost reports that scrve as a basis for such billing
% 15 || summary and any costs claimed by the ISP.
2 16 6. TT 1S FURTHER ORDERED that Plaintiff shall serve 1 copy of this order along with any
E 17 | subpoenas issued pursuant to this order to the necessary entitics.
é 18 7. TT TS FURTHER ORDERLD that any information disclosed to Plaintiff in response W a
ﬁ 19 | Rule 45 subpoena may he used by Plaintiff solely for the purpose of protectiog Plaintills righus as
= 20 | set forth in its complaint.
21 IT IS SO ORDERED.
22
21 || Dated: August 24, 2011
24 Murii-Elena James T
ot Chief United States Magistrate Judge
26
27
28
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