
2

l DEAN M OSTOFI PRO SE ' ,

'; ' $ ' . 1 1 : i
1737 GLASTOW ERRY ROAD ' '

2 POTOMA .C MARYLAND 2085k
TEL: 301-847-3887

3 FAx : 800-547-4541
E-mail: deangdeanmostoti.com4

5 UNITED STATE DISTRICT COURT

6 DISTRICT OF NEVADA

7 RIGHTIIAVEN LLC, * Case No.: 2:1 0-cv-1066-KJD-LRL

8 Plalnt%  w
DEFENDANT'S REPLY TO

s vs. PLAINITIFF'S RESPONSE TO*
DEFENDANT'S M OTION TO DISM IK%zo DEAN M OSTOFI,PY  se FOR LACK OF SIJBJECT M AW ER

*

11 bqfendqnt JURISDICTION
*

12

13 w w w w p w + + w w w 
p w w w w !

14 DEFENlàANl''s REPLY TO PLAINTIFF'S RESPONSE TO DEFENDAN PS M OTION :

IS To m sM lss EoR LACK ()F SUBJECT M AW ER JURISDICTION

16

17 Defendant, Dean Mostofis hereby tiles this Reply to Plaintiff Righthtzvea
, LLC'

l 8
(hereinaûer çtm gyhthtnzcn'' or the Gtplaintiff') Response to Defendant's M otion to Dismiss fo

l 9

Lack of Subject Matter Jurisdiction (Doc. # 29) tiled on May 1 1, 201 1 (served by U.S. mail o
2o

May 12, 201 1) in opposition to Defendant's Motion to Dismiss for Lack of Subject-Matle21

22 Jurisdiction (Doc. # 28), filed on April 20, 20l 1 .
23

24
1. INTRODUCTION

2s

As Judge Hunt recently noted in his scathing admonition of Right/ltzvgn's litigation tactic
2 6

2.: ttif the facts are on your side, you pound on the facts. lf the law is on your side, you pound on th

28 law. If neither the facts nor the law is on your side, you pound on the table.'' As usual

Rightàtzvea is doing a Iot of table pounding in its response to Defendant's instant motion. Like
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l schoolyard bully mad at his vidims for tighting back, Right:mzew is upset that unrepresente

2 defendants are shming resources and fighting back, which doesn't quiet fit-in with PlaintiT
3

buslness model that relies in large part on extorting quick nuisance settlements from individu
4

bloggers who lack the resources to hire counsel. lt is also no sum rise that Rightàmzea's counsels

6 Shawn M angano, Esq., in his response to the instant motion, has leveled personal insults at th

1 undersigned. M r. M angano is well known for publically insulting and accusing every defendan
8

who dares to criticize Rightàcvea, of being mentally deranged. According to Mr. M angano's sel I
a !

serving contention the entire blogosphere must oonsîst of mentally unstable bloggers an
lo

1N journalists, as one can hardly come across a single commenutor (or court for that matter) willin

12 to defend Right/m ep for its legal thuggery dressed up as copyright enforcement. Right/laven ha

13 taken a legitimate procedure designed to protect copyrights and mrned it into a means ofjudicia
14

extortion. As further proof that Right/m ea is knowingly engaging in frivelolzs litigation, it i
zs

worth noting that whenever Right/imzen faces stiff opposition, ît quickly attempts to dismiss it
l 6

17 action to prevent a represented defendant from obtaining an award of attomeys' fees. Evidently

18 Plaintiff fully understands the frivolity of its adions yet continues tiling new lawsuits with th

:9
goal of extacting settlements for less than what it costs a defendant to hire counsel and figh

20
backl

21

And now that its shakedown scheme is crumbling Plaintifr in desperation has pulled ye22

23 another rabbit out of its bag of tricks, which it disingenuously calls a xxclaritication'' of it

24 strategic Alliance Agreement with Stephens M edia (SAA). In fact, this pumorted xr larification'
2 :i

is not a clarilication of the SAA but a sinister atlempt to manufacture standing, ex #(M/, afte
2 6

having already Gled well over 275 meritless lawsuits including the instant case. W hile in som
27

2 8

1 See e.g., Righthaven v. Brian Hill (Civil Action No. 1 :1 1-cv-002l I-JLK) (D. Colorado);
Righthaven v. Democratic Underground (Cmse No. 2: 10-0l356-RLH-GW F) (D. Nev.).
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l inslanoes an oral agreement may be later ratified or confirmed by a written memorandum of th

2
transfer, a rule permitting retroactive mssignments and transfers would inject uncertainty an

3

unpredictability into copyright ownerships contrary to the intent of Congress in enacting th
4

Copyright Act of 1976. If retroadive transfers and licensees were permissible, one could neves

6 reliably and detinitively determ ine if and when an infringement occurred, because

7 ingingement could be easily ''tmdone'' or ttcreated'' by a retroactive lansfer
. For this rmaso

8
courts have consistently ruled that oopyright assignments must be prospective and no

9

rekoactive. Sinoe at the time Right/lmzen filed this suit against Defendant it did not possess an
zo

1v ofthe exclufre riakts, pursuant to Section 106 of the 1976 Copyright Act, it cannot maintain l

12 suit through fabricating a retroadive assignment by deceptively calling it a <f laritioation'' of t,h

13 Gt ê ,: is in fact an entirely new agreement wiSAA
. W lmt Righ/m ea îs calling a Clarilicat on

14
Stephens M edia pum orting to assign copyrights that were never transferred before.

ls

Notwithstanding the Plaintim s bold attempt to manufacture standing ex post and t
l 6

17 improperly evade the strictures of Silvers, Right/lcven's lrlarilication'' must be summaril I

18 rejected because ms the Supreme Court explained almost a century ago in a different but relevan :
t 9 ,

context, ''the courts will not pennit themselves to be blinded . . . by mere forms . . . but
20

regardless of lictions, will deal with the substance of the trmuaction . . . as the justice of the cas
2 l

''2 C urts deal with the substance rather than the form of transactions and will nomay require
. o22

23 perm it important Iegislative polîcies to be defeated by artifices. Since the Copyright Ad does no

24 perm it holders of rights under copyrights to choose third parties to bring suits on their behalf

2 s
Stephens M edia's shmn transfer of copyrights to Right/m en for the express pum ose o

2 6

improperly manufacmring standing to sue should be given no credence.
27

28

2 Chicago, M  dr &. #. Ry. Co. v. M inneay lis Civic dr Commerce Assen, 247 U .S. 490, 50 1
(1918).
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1 n is case should also be dzsmissed because Plaintiffand its counsel have repeatedly misle

2
this Court. ln addition to his duties to his clients, a lawyer also owes a duty of Ioyalty to th

3

court, ms an om oer thereof, that demands integrity and honest dealing with tl:e oourt. And wbe
4

he departs from that standard in the oondud of a case he pem etrates fraud upon the oourt. It is

6 undisputed that Rightlztzpcn had purposely withheld the SAA from the Defendant and this Court

3 Further
, in its Certificate As To Interested Parties, pursuant to LR 7.1-1, Plaintiffand its counse

8
have deliberately omitted the disclosure of the materîal fact that Stephens M ediw in accordanc

9

with the express tenns of the SAA, will receive a 50% shm.e of any proceeds recovered by th
lc

zz Plaintiff in this case. Additionally, Plaintifr and its counsel have intentionally withheld fro

12 Defendant and this Court the provisions of Rightlm erl LLC'S Charter, which has now be

13
unsealed irt Righthaven v. Democratic Undergrovnd (D*.#107-2). Those provisions moffe

14
further evidence that Rightàtzven exists for the sole purpose of filing lawsuits on behalf o

15

copyright holders, such ms Stephens M ediw for alleged infringements. Fraud upon the cou16

17 involves unconscionable plans or schemes to improperly influence the court and te undermin

18 the judicial process. This is precisely what Right/lmzen and itq counsel have attempted to do bo

19 ain this case and in every one of the more than 275 cascs tiled by RightA wen since M arch 20 10 .
20

Finally, while F.R. Civ. P. l 7(a) ordinarily pennits the real party in interest to ratify a sui
21

brought by another party, the Copyright Law is quite specitic in stating that only the ''owner o22

2 3 an exclusive right under a copyright'' may bring suit. Congress never intended to make

24 accrued cause of action a commodity on an open market
, permitting assignees withou

2 5
connection to the copyrighted work to pursue infringement claim s, with the sole motive o

2 6

27 3 In Righthaven v
. C10 (Case No. 2:l0-CV- l 322-JCM-LRQ, during a Show Cause Hearin

held on December 28, 2010, when msked by Judge M ahan if Rightlltn'en had licensed th2 8
copyright to others, M r. M angano m isled the court and oonveniently refused to answer th
question because on that date the secret SAA had not yet been discovered by the court. See id.
transcript of the hearing at p. 24, line l 1, (Doc. #27).
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l harassing purported inâingers to exact nuisance settlements. n is, however, is Rightllfnva's so1

2
pum ose for existenoe.

3

4

II. ARGUM ENT5

6 Since the standing issues being briefed in the instant M otion are identical to the standin

1 Issues currently being briefed in Righthaven v
. Vote For r/le Worst LL C. (Case No.: 2:l0<v

8
01045-KJD-RJJ), Righthaven v. Democratic t/ptfergroxe  (Case No. 2:10-01356-RLH-GW F)

9

and Righthaven v. Pahrump L f# tcmse No. 2:2010cv0l575-JCM-PAL), rather than repeating th10

11 same argtlments in support of this Reply to PlaintiT s Response to the instant M otion to Dismiss

12 Defendant respectfully rmuests that this Honorable Court take judicial notice of th
13 abovementioned cases and to consider the reply brief tiled in Vote For The Worst LLC . on M a
14

15, 201 1 (Document # 43) (Exhibit A), and the reply brief liled in Democratic Underground, o
15

May 20, 20l l (Document $107) (Exhibit B), and al1 the related exhibits4. Judicial notice i16

17 particulmly applicable to the Court's own records of other cases closely related to the case befor

18 it. MGIC Indem. Corp. v. Weisman, 803 F. 2d 500 (9th Cir. 1986) (taking judicial notice of !
19 i

motion to dismiss and supporting memorandum filed in another cmsel; US ex rel. Robituo
2 o

Rancheria v. Sorneo, Inc, 971 F. 2d 244, 248 (9th Cir. 1992) (''federal oourts, in appropriat
21

22

2a 4 In particular Defendant respedfully requests that this Court consider the rulings in Nafal v.
Carten 540 F. Supp. 2d 1 l28 (C.D. Cal. 2007), af''d 388 Fed. Appx. 72 l (9th Cir. 20 10); accor

24 Righthaven v. Majorwager.com, 20l 0 WL 4386499, at *2 n.2 (D. Nev. Oct. 28, 2010
sGRegardless of the assignment's assertions, if only a rigbt to sue was transferred; Plaintiff ma2 s
lack standing.''); Benchmark Homes, Inc. v. Legacy Home Builders LLC, 2006 U.S. Dist. LEXI

26 53879, at * 16 (D. Neb. Jan. 26, 2006),. Gaia Fgc/o'., 93 F.3d at 779-80 (reversing trial oourt'
failure to dismiss where a party lacked ownership of a patent and trademark at outset of litigatio

27 but subsequently executed a nunc pro tunc assignment); Enzo Apa (jr Son, frlc. v. Geapag A.G.
134 F.3d 1 090, 1092-94 (Fed. Cir. 1998) (granting summary judgment where the plaintiff ha2 8
initiated the suit as a non-exclusive patent Iicensee with no standing, despite subsequent grant o
an exclusive licensee pumorting to have retroactive eftkct).
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1 circumstances
, may take notice of proceedings in other courts, both within and without th

2 f
ederal judicial system, if those proceedings have a direct relation to matters at issue.'')

a
a4. Righthaven 's 'Jlm/r/ei GClar6cation #' Oflts Strqtegic Alliancè Agreement

4

With Stephens M edia M zuf Be Summarily Rejected For zefa; Nothing But v'1
5

Sham f'rcWe: To Flzlde The Strictures Ofsilvers And The Ceyrkllf AcL
6

R As the Suprem e Court explained almost a century ago in a dîfferent but relevant context

'Xhe courts will not permit themselves to be blinded . . . by mere forms . . . but, regardless o
9

Gctions, will deal with the substance of the transaction . . . as the justioe of the case may require.'
z 0

1 l Chicago, M  (f' St. P. Ry. Co. v. M inneapolis Civic to Commerce Ass'n, 247 U.S. 490, 501

12 (1918). ''Courts deal with the substanoe rather tha11 the form of transactions and will not permi

13 important legislative polioies to be defeated by artifices a/ecting legal title but not the practica

14
consequences of the existing situation.'' Richmond Towers Tenant 's Association v. Richmon

l 5

Towers LLC. 201 1 D.C. App. LEXIS 157 (D.C. April l4, 201 1); EDM Assocs. Inc. v. GE16

zn Cellular, 597 A.2d 3:4, 389 (D-C. 1991) Lquoting United States v. Beach Assocs., Inc-, 2%6 F

18 Supp. 801, 807 (D. Md. 1968)); accord, Tenams of 1255 #ew Hampshire .?13zc., NL @: v. Distric
19

ofcolumbia Rental Hous. Comm'n, 647 A.2d 70, 76-77 (D.C. l 999).
2o

In Richmond rowcra, suprq the defendant landlord had attempted to evade the provision
21

of a D.C. statute - requiring that before the owner of a housing accommodation may sell a 1 00%22

23 interest in the accommodation, he or she shall give the tenant an opportunity to purchase th

24 aocommodation - by selling only a 99.9%  interest to the intended purchaser through
2s

intermediary. The D .C. Court of Appegls held that because the sale had occurred pursuant to
26

overarching agreement designed to evade the strictures of the applicable statute, and Iooking a
27

the tonsaction as a whole, although the sale transferred only a 99.9% interest, for aIl practica2 8
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l pumoses it was a 100% sale and in violation of the statute. n e court furtller noted that court

2
should treat transactions ms a whole and should avoid exalting form over substance.

3

ln Silvers, 402 F.3d at 905, the underlying premise upon which the Majority relied was tha
4

there should not be an O ermarket in causes of action for copyright infringement. As such5

6 Stephens M edia's transfer of oopyrights to Righthmzea for the sole pum ose of manufacm rin

? standing and evading the strictures of Silvers and the Copyright Aot must be recognized for wha

8
it is - a sham copyright assir ment pursuant to an overarching agreement to wit, the SAA

Therefore, this cmse should be dismissed for lack of subject-matter jurisdiction because undelo

11 Silvers Plaintiffdoes not have standing to sue for the allege,d copyright infringement.

12

la B
. Stepkens M ediq Skould Not Be Permiued To Assign Copyrights To

à1 Righthaven Retroactive%.
l s

16 n ere is Iittle from a policy perspective for this Court to recommend a rule that allow
17

retroactive licenses or assignments, and there are two strong reasons disfavoring them: (1) tb
18

need for predictability and certainty, and (2) discouragement of infringement. A rule permittinl 9

20 retroactive assignments and transfers would inject unoertainty and unpredictability into copyrigh

2 1 ownership
, contrary to the intent of Congress in enacting the Copyright Act of 1976. See, e.g.,

22
Cmlv. for Creative Now Violence v. Reid, 490 U.S. 730, 749, 109 S.Ct. 2 166, l04 L.Ed.2d 81 l

23

(1 989) (declaring that ''Congress' paramount goal in revising the 1 976 Act gwas) enhancin2 
4

predictability and certainty of copyright ownershipu); In re Cybernetic s'cn'x. fnc., 252 F.32s

26 I 039, 1056 (9th Cir.200 1) (''(F)edera1 copyright laws ensure predictability and certainty o

2-7 ht ownership
. . . .'') (quoting In re Peregr/zlc Entm't, L 1#, 1 16 B.R. l94 19Ctmyrig , ,

28
(C.D.Cal.199%). It would also damage, if not extinguish, tlw ''principal purpose'' of th
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1 Copyright Act which is ''to encourage the origination of creative works by attaching enforceabl

2
property rights to them.'' Diamond v. Amlaw Publk Corp., 745 F-2d 142, l47 (2d Cir.1984)'

3

see also Veeck v. & Bldg. C0& Congress Int'l Inc, 241 F.3d 398, 402 (5t,h Cir.2001) (''The cor
4

pumose of copyright 1aw is *to secure a fair return for an author's creative labor' and thereby 'ts

6 stimulate Jr/fle/fc creativit.v for the general public good.''') fquoting Twentieth Century .#Tlfl/

1 C Aiken 422 U
.S. 151 156 95 S Ct. 2040 45 L.Ed.2d 84 (1975(8. If retroactive transferOrp. 'P. y , , . y

8
and licenses were permissible, one could never reliably and detinitively determine if and whe

9

an infringement ocourred, because an inâingement could be ''undone'' retroactively. Se
10

11 Venegas-Hernandez v. Asociaciôn De Compositores y Editores &  M ûsica L atinoamericana, 42

12 F.3d 50, 60 (1 st Cir. 2005) (''Fitting agency concepts like 'rdroactive authorization' int
13 x 

1copyright Iaw provides plenty of room for debate; obviously a license in 1998 did not cause
14

1993 infringement.''). Similarly, one could never know who the pool of authorized users o
l s

licensors of a copyright would be at any given time, because a retroactive transfer could alwayl 
6

17 turn an infringer into a potential user or licenstm who would then have the ability to grant hi

18 own retroactive licenses or retransfer his new (retroactive) interest retroactively.
l a

CONCLUSION
20

W IIEREFORE, for the foregoing reasons and for the additional reasons stated in the repl
21

briefs tiled in Righthaven v. Vote For The Worst LLC. (Case No.: 2: 10-cv-0l045-KJD-RD22

23 (Doc. #43) (Exhibit A), and Righthave-n v. Democratic Underground (Case No. 2: 10-01 356

24 RLH-GWF) (Doc. # l 07) (Exhibit B), together with aI1 related exhibits, Defendant respectfull
2 s

requests that this Court Glu N'r the instant Motion to Dismiss for Lack of Subject-Matte
26

Jurisdiction. Defendant further requests that this Court take judicial notice and consider th27

z: arguments submitted by the parties during the upcom ing Show Cause Hearing in Righthaven v.
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1 Pahrump 14/* tcase No. 2:2010cv01575-JCM-PAL), scheduled for June 6, 20l 1, btfore Judg
2

M ahan.
3

Dated: M ay 23, 201 1
4

5

6 Respectfully s'ubm itted,

* Z - <.
.. t $ ..

DeR  M ostoti10
1737 Glastonberry Road

11 Potomac, M D 20854
Tel: (301) 867-388712
befendan% #r/ se

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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l

2

3
CERTDRCATE OF SERNXCE

4
Pursuant to Fedel'al Rule of Civil Procedurt 509, I hereby oertify that 1, Dean Mosteti, on t:i

5
23M day of M ay

, 20l 1, caused the documents entitled:
6

7

: DEFENDANT'S REPLY TO PL 'S RESPONSE TO DEFENDAR S M OTION

9 To Dt- R.q FOR LACK OF SUBJECT-M AW ER JURISDICTION AND ALL

10
REIaATED AW ACHM ENTS

11

12

la to be served as follows:

14 By depositing same for maillng in the United States M ail, in a sealed t'nvelope addreq.qed to:

15 Steven A. Gibson, Em .,

16 Righthaven, LLC,

17 9960 W est Cheyenne Avenut, Suik 210,

18 1..% Vegas, Nevnzlx 89129-7701,

19 upon which first clmss postage was fullyprepaid.
i
i 20

E
, 21

Ilated: M ay 23, 201 l
22

g3
. ( ...

1, 41 ' .' . ---
. 

'L .. .. . . k. . ...

25 1x a11 M ostos, pro se
1737 Glastonberry Road

26 potomac
, M land 208J4V

- 8 8 7Tel: 301-:67
21 Fax: g00-547..4541

28
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l UNITED STATE DISTRICT COURT

2 DISTRICT OF NEVADA

3 RIGHTHAVEN LLC, *

4 Plaîntei . crvll- cAss xo. 2:10..cv-lo66 Kzo-t,lu-
5 VS.

*
ORDER GRANTm G DEFENDANT'S6 DEAN M OSTOFI M OTION TO DISO SS FOR LACK OF

*

7 Dqfendant SUBJECT M AW ER JURISDICTION
*

8

9 v + . + 4. + + + + + 4
, + + v v g !

zc oxssp i
i

11 on consideration of Defendant's M otion to Dismiss and Plaintitrs Opposition thereto
, it is

z2
ORDERED that Defendant's M otion is hereby GRANTED .

13

14

SO ORDEQED.15

16

17

18

19 Judge

20

21

COPY S TO:
22

STEVE A Gm sox Eso. DEAN MOSTOFI,N O se23 ,
RICJH-I-ZJ.,IFZ;A LLC. 1737 Glastonberry Road,

21 9960 w est Cheyenne Avenuc, Suite 210 Potomac, M aryland 20854
Las vegms, Nevada 89129-7701 TeI: 301-:67-3887

29 702
-527-5900 FaX: 800-547-4541
ibsongrighthaven.com E-mail: dean@deanmostoti.com26 sg

Plaintr  Defendant, #'@ se
27

28
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l DEAN M osrrolq PRO SE
1737 GLASTONJERRY ROAD

2 Porrom  ,c MARYLAND 20850
TEL: 301-287-3:87

3 FAX: 800-547-4541
E-mail: dean@deanmostofi.com4

5

6
IN TED STATE DISTRICT COURT

7
DISTRICT OF NEVADA

E1 wRIGHTHAVEN LLC
,

9 PlqintW  .:
10

VS.
* CIVIL CASE No. 2:10-cv-1066 KJD-LRL

11 DEAN MOSTOFLPY se
12 * EYHTRIT A

befendant
13 *

1 4
* * * *' * # * * * * # * * * # * * * # * * *

15
I

z6 I
I1 117
!

18

Righthaven v. Vote For The Worst LLC. (Case No.: 2:l0<v-01045-KJD-KU) !
l 9

(Doc. //43)
20

Reply Brief
21

22

23

24

25

26

27

28
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Case 2:10-cv-01045-KJD -GW F Document 43 Filed 05/15/11 Page 1 of 16

1 M arc J
. Randazzm (Admitted Pro Hac Vice)

j. Malcolm Devoy IV (Nevada Bar No. l 1950)2 
RANDAZZA LEGAL GROUP
7001 W . Charleston Boulevard, #10433
Las Vegas, Nevada 891 17
Telephone: (888) 667-11 134
Facsimile: (305) 437-7662

5 Randazza.com

6 Attorneys for Defendants,
Votefor the Worst, LLC,

7 Nathan E. Palmer,
and Davidl Della Fcrztz

8

9 UNITED STATES DISTRICT COURT

10 DISTRICT OF NEVADA

11 RIGHTHAVEN LLc a Nevada limited-liability Case No
.: 2:10-cv-01045-IfJD-RJJ' 5

company12 
osyxxoxxTs, ItErt;v To

Plaintiff, PLAINTIFF'S RESPONSE TO13 
s M on ox Tovs. DEFENDANTS

DISM ISS FOR LACK OF SUBJECT14
VOTE FOR THE WORSL LLC, an U1h M ATTER JURISDICTION

15 limited-liability company; NATHAN E.
PALMER an individual; arld DAVID J. DELLA

16 TEM A, an individual,

17
Defendants.

18
DEFENDANTS' REPLY TO PLAINTIFF'S RESPONSE TO DEFENDANTS' M OTION

19 TO DISM ISS FOR LACK OF SUBJECT M ATTER JURISDICTION

20 Defendants Vote for the W orst, LLC, Natharz E. Palmer, and David J. Della Te

21 (collectively, K'VFTW,'' or the ttDefendants'') by and tluough counsel, reply to Plainti

22 Righthaven, LLC'S (hereinafter f<llighthaveng'sl,'' or the ttplaintiftl'sl'') Response to Defendants'

23 Motion to Dismiss for Lack of Subject Matter Jurisdiction (Doc. # 40) filed on May 9, 20l l i

24 opposition to Defendants' Motion to Dismiss for Lack of Subject Matter Jurisdiction (Doc. # 33)
25 liled on April l7, 201 l .

26 1. lntreduction

2,7 On May 9, 201 1, Righthaven responded to Defendants' M otion to Dismiss (Doc. # 40

8 and, simultaneously executed a çtclarification'' (hereinaRer, the tttclaritkation''') of the Strategi?
:Ji8T,cE- . 1 -

t - - 
v
zl'. 
,
-
,
, ?
,j , r!, , , ,( I
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Case 2:10-cv-01045-KJD -GW F Document 43 Filed 05/15/1 1 Page 2 of 16

l Alliance Agreement (hereinaher, the ççAgreemenf') between Righthaven and Stephens Medi

2 LLC (hereinafter, ûlstephens Media''). Decl. of Steve Gibson (Doc. # 4l) at 3: 13-24, Exh. 3.

3 Decl. of Mark Hinueber (Doc. # 42) at 3:10-2 1, Exh 3. This trlarificationN'' convenientl

4 executed on the day Righthaven had to respond to Defendants' pending Motion (Doc. # 33)
5 supposedly rectilies the defects in Righthaven's Agreement, which governs the telm s on whic

6 Stephens M edia mssigns its copylights to m ghthaven. n e û<clarification'', however, does n

7 such thing, and serves only as a cynical attempt to obfuscate the unlawful nature of Righthaven'

8 enterprise: n e çtclarification,'' along with the Am eement, is a mere acquisition of the right t

9 sue for copyright infringement without the true transfer of any other rights under Title 17. As th

10 assigmnent of a right to sue in copyright cmses has already been deemed lmlawful by this Circui

l 1 and others, what is happening here is clear: ltighthaven's unlawful enterprise has bee

12 xlnmasked, and it is now mnking a desperate attempt to revive its litigation business model

13 Unfortunately for Righthaven, but fortunately for free expression and the rule of law, this Etl-lai

14 M aly pass'' has fallen far short of its intended receiver - with the intended receiver being th

15 deception of the parties and this Honomble Court.

16 The resmzcmling of Righthaven's and Stephens M edia's Agreement supposedly effecte

j,y by the çtclmilication,'' selves to do little more th%  re-amange deck chairs on the Titanic. A

jg seen in the rest of the Agreement, which remains in effect, Righthaven has no pumose fo

j9 existence other than to sue on copyrights that it obtains only tz/cr finding evidence o
infringement. A true and correct copy of this Agreement is attached to Defendants' M otion t20

Dismiss (Doc. # 33 Exh. A) and is additionally attached hereto ms Exhibit A. Exh. A jj 3-5.2 1
Despite giving Stephens M edia a poorly worded and unspecilic non-exclusive license to conten22

that Stephens Media assigned to Righthaven in the first place (Doc. # 41 Exh. 3 9 1; Doc. # 423

Exh. 3 j 1), the 'f larification'' does not eliminate Stephens M edia's right of reversion (Dec.24

41 Exh. 3 j 2,' Doc. # 42 Exh. 3 j 2), and ultimately deprives Righthaven of any exclusive right25

in the assigned copyright (Doc. # 41 Exh. 3 j9 1 and 2', Doc. # 42 Exh. 3 99 1 and 2) - th26
possession of which is an essential component of Article llI standing in copyright cases.27

48JF?
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1 Sybersound Recorâ v. UA F Corp., 5 17 F.3d 1 137, 1 144 (9th Cir. 2008)., Silvers v. Sony Picture

2 Entm 't, Inc., 402 F.3d 881, 885, 890 (9th Cir. 2005).
3 This Gr larification'' illuminates only one thing: Righthaven operates as a copyrigh

4 litigation factory, but it has no lawful interests or use for the copyrights it acquires from Stephen

5 M edia. lf Itighthaven were the copyrights' mze legal and benelkial owner, it would not b

6 necessary for Righthaven to give Stephens M edia 30 days' notice to use the assigned, alread

7 infringed copyrights for any purpose other than litigation. (Doc. # 41 Exh. 3 j l ; Doc. # 42 Exh

8 3 j 1.) Moreover, it would not give Stephens Media the unilateral right to buy back the mssigne
9 copyright before ltighthaven could use the any of the copyright's exclusive Iights under l

10 U.S.C. j 106. (Doc. # 41 Exh. 3 j 2; Doc. # 42 Exh. 3 9 2.) m ghthaven's CEO brings specia

l l attention to Section 15.1 of the Agreemenq allowing the Court to Ekorrect'' the Agreement, o

12 provide ççdirection'' or iûclarification.'' (Doc. # 41 at 3:5-9, 15-21.) The Defendants agree, arl

13 this correction should come from viewing the Agreement and its accompanying ttclarificatitm'

14 for what they are - a cynical attempt to tuz'n copyrights into lawsuits, and nothing more.

15 II. Legal Standards

16 Subject matter jurisdiction is an essential element to every lawsuit and must b

17 demonstrated ttat the successive stages of the litigation.'' Chapman v. 'fcr 1 Imports rutJ..), Inc.

jg 631 F.3d 939, 954 (9th Cir. 20l 1) (citing Lujan v. Defenders of F'fll/I/'e, 504 U.S. 555, 561

jp (1992)). A central component to subject matter jurisdiction is the question of standing, whic

atl requires that the party experience actual or imminent harm. Lujan, 504 U.S. at 561 (citin

al Whitmore v. Ark, 495 U.S. 149, 155 (1990)). A party's standing to bring a case is not subject t

waiver, and can be used to dismiss the instant action at any time. Fed. R. Civ. P. 12(h)(3); U.S. v.22

Hays, 515 U.S. 737, 742 (1995)9 Ckapman, 63l F.3d at 954. Within the realm of copyright law23

17 U.S.C. 50108 allows only the legal or beneficial owner of an exclusive right in a copylight24

specified in 17 U.S.C. j 106, to sue for infringement. Silvers, 402 F.3d at 884.25

/26

/27

/28
;Jj2-r:.o- - ër -
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1 111. Argum ent

2 Defendants do not seek to contest the validity of tlze Agreement or ttclarification'' a

3 contracts between Righthaven and Stephens M edia, but contest the copyright rightq ltighthave

4 possesses - or, speciscally, does not possess - as a function of those writlen contracts' intende

5 opemtion. See Silvers, 402 F.3d at 884 (forbidding transfer of the bare right to sue), compar

6 Magnuson v. Video Yesteryear, 85 F.3d 1424, 1428-29 (9th Cir. 1996) (precluding defendan

7 from attacking the transfer of the copyrights used to sue for infringement) and Sabroso Publk,

8 Inc. v. Caiman Records Am., Inc, 141 F.supp.zd 224, 227-28 (D. P.R. 2001) (preventing
9 defendant from attacking the contracttlal validity of a copyright transferee from the transferor t

1() the transferee plaintim. As such, the Court is presented with an inquiry of what right
l l Itighthaven obtains as a result of the transfer as opposed to a probe into the transaction itself

12 The answer to this latter question, as to what rights ltighthaven acquires, is none.

13 Under the Agreement, even with the Gf larilication,'' Rigllthaven does not have standing t

14 bring this case. Accordingly, this Court lacks subject matter jurisdiction over the dispute.
15 Righthaven deceptively cites three cases in which it was the plaintiff for the proposition tha

j6 m ghthaven's assigmnents are legal under Silvers: Righthaven LLC v. Vote For The Worst, ZZG

jg et aI., Case No. 2:10Kv-01045- KJD-GWF (D. Nev. March 30, 201 1); Righthavcn LLC v.

lg Majorwagencom, Inc., 2010 l'Iz'fz 4386499 at *2 (D. Nev. Oct. 28, 2010); Righthaven LL C v. Dr.

19 Shezad Malik Law N m; #.C., 2010 WL 3522372, at *2 (D. Nev. Sept. 2, 2010).

Righthaven's reliance on these cases is doubly flawed. These cases considered only a one20

! a j page assignm ent between Righthaven and Stephens M edia, and not the Agreement an

''Clarification'' that set forth the terms that control that transaction. In those three cases, whilI 22

 z? Righthaven knew full well of the existence of the Agreement, it appears to have purposel

 hidden that agreement from the defendants in those cases
, As the Agreement and ''Clarification' 24

were not on the public record at the time this District rendered its opinions in these cmses, the 1125

scope of Righthaven's relationship with Stephens M edia could not be considered. Now that th26

Agreement and ''Clarification'' are before this Court, it may realize Righthaven's complete 1ac27

of standing, ms it is an unlawful lawsuit mill. The fact that Righthaven fought mightily to kee28

JYqspn ex - 4 -
to, :',t': ,,,Q
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l the Agreement from coming to light demonstrates not only that the Rkhthaven scheme i
2 unlawful, but that Righthaven and its principals were fully aware of that fact. Now, they seek t

3 be rewarded for their ç<creativity,'' in ginning up a ççclarification''. M eanwhile, th

4 tlclarification'' does nothing to cltre the underlying lack of rights and lack of standing.

5 A. Despite 11 Mclarification'', Rightllaven Still Does Not Have the ltigllt to Sue fo

6 Infringem ent.

7 Righthaven attempted to salvage its beleaguered Agreement by executing th

8 ''Clarilication,'' which memorialized the parties' intent in creating the initial Agreement. (Doc.

9 41 Exh. 3; Doc. # 42 Exh. 3.) Contrary to Righthaven's ostensible hopes, though, thi

10 tr larification'' served only to make Righthaven's naked use of its acquired copyrights as th

1 1 basis of lawsuits - and only as the basis of lawsuits - even clearer.

12 n e çf larification'' does not retroactively remedy Righthaven's lack of standing. W hil

13 a subsequently executed agreement provides clarification regarding the parties' intent to mlr

14 standing defects in copyright cases, it does not retroactively confer standing that previously di

l 5 not exist. See Billy-Bob Teetk Inc. v. Novelty, Inc, 329 F.3d 586, 59 1 (7th Cir. 2003),. Imperia

16 Residential Design, Inc. v. Palms Dev. Group, Inc, 70 F.3d 96, 99 (1 1t.11 Cir. 1995); Arthu

j'/ Rutenberg Homes, Inc. v. Drew Homes, lnc.. 29 F.3d 1529, 1532 (1 1+ Cir. 1994); Infodek, Inc.

jg v. Meredith- Webb Printing Co., Inc., 830 F. Supp. 614, 620 @ .D, Ga. 1993). In these cases
cited by ltighthaven in its opposition, a clarification was allowed to put a previously execute19

oral transfer into writing, or to include previously accrued causes of action in the assignment. Se20

Infodek, 830 F. Supp. at 620. None of these cases support Righthaven's proposition that cure it2 1
prior, ineffective attempt to transfer a copyrigld from Stephens M edia to Righthaven with a new22

equally tmsuccessful attempt to transfer Stephens M edia's copyrights to Righthaven solely fo23

the pumose of litigation, in an effort to circumnavigate this Circuit's holding in Silvers. 402 F.324

at 890.25

/26

/27

/:8
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1 1. The Gfl/lr#zcc/la '' benies Righthaven ofsubstantlally All .4â////y to Use It

2 Assigned Copyrightedfor Anything - Except Lawsuits.
3 Despite the M ay 9, 20l 1 tf larifcations'' Righthaven's Agreement with Stephens M edi

4 provides it with nothing more than thc bare right to sue. An important component o

5 Righthaven's t<clarification'' is the revision of Agreement j 7.2 (Exh. A j 7.2) to no longer giv

6 Stephens Media an exclusive license to Exploit (defined in id. at Schedule 1) the copyrighte

7 works for Eiarly lawful pumose'' (id. j 7.2). ln its place, as the putative owner of the copyright

8 Riglzthaven has granted Stephens Media a non-exclusive license to Exploit the copyrkhted wor

9 Qçto the greatest extent permitted by law'' on condition that 1) Stephens M edia pay W ghthave

10 $ 1.00 per year for this right, and 2) that Righthaven give Stephens Media 30 days notice if i

1 1 decides to Exploit the copyrighted work or receive any royalties from the copyrigllt's use othe

12 than in connection with lawsuits, with failure to do so constimting a material breach of th

13 Agreement. (Doc. # 41 Exh. 3 9 1; Doc. # 42 Exh. 3 j l .)
14 This aspect of the <çclarification'' is problematic for num erous reasons. First

15 Righthaven's non-exclusive license to Stephens M edia contains no definitions as to duration

16 geography or media covered, but haphazardly lets Stephens M edia use the copyright mssigned t

j,y Righthaven <tto the greatest extent permitted by law.'' (1d.) This broad language impairs t.h
jg markets and interests of other licensees to which ltighthaven could license its copyrighted works

19 such as those that better serve markets in which Stephens M arket is permitted to compete, an

p,tl especially in light of Itighthaven's infringement litigation arrangement with Stephens M edi

evinced in Exhibit A 59 3-5, and unchanged by the çlclarification-''2 1

M oreover, under the tf larilication,'' Righthaven's unilateral use of the mssigne22

copyright would constitute a material breach of tbe Agreement, allowing Stepbens M edia to see23

injunctive relief against Righthaven for using the copyright that it ostensibly owns. (Doc. # 4124

Exh. 3 j l ; Doc. # 42 Exh. 3 9 1 .) Such an extreme limitation by the assignor of a copyright i25
inimical to ownership of a copyright, yet in a desperate attempt to retain the right to exto26

money from VFTW  (and hundreds of other defendants), ltighthaven dishonestly insists that it i27

J8JF
-
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1 the owner of the assigned Stephens Media copyrights. (Doc. # 41 Exh. 3 j 3', Doc. # 42 Exh. 3

2 3.) This dishonesty must not be rewarded.

3 Stephens Media's sl-00-mr-year license and royalty fee (Doc. # 41 Exh. 3 j 1; Doc. # 4

4 Exh. 3 j 1) is also misleading. W hile a nominal fee for licensing back the copyright Stephen

5 M edia originally assigned to Righthaven, this sum is vastly ou- eighed by the revenues Steph

6 M edia receives from Righthaven's litigation on the assigned copyright, as the Agreement

7 unaltered by the tçclarification'' in this respect - entitles Stephens M edia to 50% of any recov

8 Righthaven obtains from litigation. (Exh. A j 5). With all of the components taken together
9 Stephens Media assir s its copyright to Righthaven and pays $ 1.00 in order to receive 50% o

10 ltighthaven's litigation recovery-' Based on what little public information is available abotl

1 1 Righthaven's setllements, Stephens M edia's recovery entitlement per copyright assignment 11a

12 been orders of magnitude greater th%  $1.2 Indeed, without the recovery clause in 9 5 of th

13 Agreement (Exh. A. j 5), this entire arrangement would fail to be profitable for Stephens an
14 Righthaven and make no sense for either party, as Stephens assigns only copyrights that hav

15 been - or it believes have been - infringed. (See Exh. A. j 3.) It makes no sense for Stephen

16 Media to assign only its infringed copyrights to Righthaven, just to license them back and giv

ltighthaven the sole tçright'' to sue for infringement/ unless Righthaven's only purpose is to sul 7
jg on these assigned copyrights.

jg ltighthaven and Stephens M edia also used the çtclarification'' to amend the reversio

provisions of its Agreement. Instead of allowing Stephens M edia to have a complete reversio20

of the copyright (Exh. A j 8), the Qflaritication'' allows Stephens M edia to, at any time, giv2 1

Righthaven 14 days notice that it will repurchase the previously assigned copyright for $10.22

(Doc. # 41 Exh. 3 j 2,' Doc. # 42 Exh. 3 j 2.) What's more, upon exercising this option23
Stephens M edia must repay Righthaven the costs Righthaven had undertaken to pursu24

25
1 This presumably includes sharing any attomeys' fees award with Stephens M edia, potentially violating Fed. R.

26 civ. P. 54(d)(2).
2 See Righthaven Lawsuits

, hdp://righiavenlawsuits.com/ (Iast accessed May l0, 20l l ) (providing Righthaven's27 
stimated revenues based on lawsuit settlements).fn
e right to suc for copyright infringement is not one of the exclusive copyright rights provided under l 7 U.S.C. j28 

1c6.J' FJJX 
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1 infringement actions on that assigned copyrigld. L1d.) This new, revised section 8.2 goes int

2 considerable detail govem ing how Righthaven will be compensated and disputes settled in tll

3 event of Stephens M edia exercising its unilateral right to repurchase its assigned copyright fro

4 Righthaven, even at the cost of tenninating Righthaven's pending litigation (f#.) - a profolm

5 issue that belies Righthaven's claim as the true, legal and beneticial owner of the assigne

6 copyrights.

7 Operating together, sections 1 and 2 of tlze ttclariscation'' make it clear that Stephem

8 Media retains full ownership of the copyrights that Righthaven claims to own. (D()c. # 41 Exh. 3

9 jj 1 and 2; Doc. # 42 Exh. 3 jj l and 2.) If Righthaven wants to exploit or otherwise license th

10 assigned copyright, it must give Stcphens Media 30 days' notice before doing so. (Doc. # 41

1 1 Exh. 3 j 1', Doc. # 42 Exh. 3 j 1.) Yet, once given notice of Righthaven's intent to use th

12 copyright it supposedly owns, Stephens Media may exercise its rights under new û 8.1 t

13 repurchase the copyright with 14 days' notice and the payment of $10. n is creates a loo

14 where, if Righthaven were to even tfy to use Stephens M edia's assigned copyrights for a purpos

ther than litigation, Stephens Media could (and certainly would) snatch them back befor 115 0 
!

16 Righthaven could actually use them. Righthaven's and Stephens M edia's characterization of thi r
i

17 anxngement as <sownership'' is beyond bizarre, and reveals their intent to call an tmlawfu

jg assigmnent of the right to sue <townership'' in an effort to misdirect the Court.

19 Substantively, this is not a non-exclusive license, but an exclusive license to Stephen

M edia. n is mislabeled exclusive license permits Stephens M edia to use the assigned copyrigh20

4çto the greatest extent pennitted by law'' (id.) up to and until the time Righthaven uses o2 1

licenses the copyright for a purpose other than infringement litigation. (1d.) Should Righthave22

provide Stephens M edia notice that it intends to use the copyright for non-litigation purposes23

though, Stephens M edia can buy back its rights before anyone else can use the copyrigbt24

supposedly owned by Righthaven. (Doc. # 41 Exh. 3 jj 1 and 2,' Doc. # 42 Exh. 3 jj 1 and 2.25

Sybersoundn 5l7 F.3d at 1 1 50-51 (holding that only exclusive licensees may use or enforce th26

rights they possess); Davis, 505 F.3d at 10l (obsenring that <tno one other than the exclusiv27

licensee may exercise the right'' where there is an exclusive license).
.28
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1 2. Taken Together, the Terms of Aig/l/cvea 's Agreement and Tr/lrf/zcc/f/a'

2 Show tltat Righthaven /.C not the Owner of the Asslgned f'p#JWr/l/.1', but ha

3 M erely éeezl Assigned c Right to Slle-

4 Righthaven's and Stephens M edia's tKclarification'' describes Righthaven ms th

5 copyright etownery'' but it is a word without meaning in this circtlm stance. (Doc. # 41 Exh. 3 j 3.
6 Doc. # 42 Exh. 3 9 3.) Just as a child that lacks understanding of the world around her may call

7 dog a çscaty'' that does not make it so. Righthaven and Stephens M edia have misidentifie

8 Righthaven as the owner of Stephens Media's assigned copyrights in j 3 of the t'Clarification'

9 (f#.). This chnmnterization of ltighthaven ms an owner is inaccluate in light of the excessiv
10 restrictions on Righthaven's use of the mssigned copyrights conuined within the Agreemen

1 l (Exh. A) and amplif ed in the <rlarilication'' (Doc. # 41 Exlz. 39 Doc. # 42 Exh. 3).

12 It is not uncommon for courts to encounter restrictive agreements that purport to transfe

13 ownership of a copyright but, in reality, convey no such right. In Lahiri v. Universal M usic

14 Video Distribution Corporation, 606 F.3d 1216, 1222 (9th Cir. 2010) the appeals court foun
15 that a settlement agreement purportedly recognizing a party in the liugation as an Ssowner'' of

16 copyright wms too restrictive to convey such a right, holding that ççltjhe record demonstrates (t.11

j,y attomey) misled the district court by use of a settlement agreement that deceptively use

jg ownership lmzguage, but did not convey or recognize (the assignee's ownershipq.'' n i

language should be of great instructive value for this Courq as the record in this cms19

 ztl demonsH tes the same thing.
' 

aj Similarly, in Nafal v. Carter, the court held that the plaintilrs description in the putativl
' aa mssigmnent as a <tco-owner'' was not dispositive of tbe plaintiffs ownership rights. 540 F. Supp

2d 1 128, 1 l4l (C.D. Cal. 2007). Instead, the court held that the relevant test to determine prom23

ownership of a copyright was tvW hether an agreement transfers rights that are exclusive o24

nonexclusive is governed by tlle substance of what was given to the licensee and not the labe25

that the parties put on the agreement.'' Id. at 1 141-42, citing Althin v. I'FL Suburban Kidney Ctr.26

874 F. Supp. 837, 843 (N.D. 111. 1994).27

28
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1 ln Nafal, the document allegedly giving the plaintiff an ownership interest in tll
2 copyright prohibited him from ççexercising any decision-making authority over almost eve

3 portion of the License Agreemento'' 540 F. Supp. 2d at 1 142. Accordingly, the court found tba

4 Nafal was not the owner of the work, lacked Article llI standing to pursue a copyrigh

5 infringement claim, and disposed of the case at mlmmary judgment. f#. at l 144. Similarly, i

6 Althinn the trial court fotmd that the plaintiff company lacked standing to bring its copyrigh

7 infringement claims. 874 F. Supp. at 837. Upon review, the court found that the assignmen

8 agreement that putatively made the company an exclusive copyright right holder merel

9 conveyed a non-exclusive license to the plaintiff company. Id. Specitically, the court found tha

10 the rights transferred by the parties' agreement under the 1976 Copyright Act were <tgovemed b

1 1 the substance of what was given to the licensee and not the label that the parties put on th

12 agreement'' 1d. As the licensor gave the licensee no right to transfer or assign the licerts

13 agreem ent, with only a very narrow exception, the court held tbat Althin did not acquir

j4 sufficient rights to have stmlding to enforce them against others' infringement, and thu

15 dismissed the cmse on the defendant's Fed. R. Civ. P. 12(b)(1) Motion to Dismiss. f#.
16 As set forth above, Righthaven has extraordinarily limited rights for a coppight tçowner.'

j7 Righthaven's ftmdamental rights to dispose of its copyrights are so limited and crippled tha

jg carmot even use them for non-litigation purposes without seeking Stephens M edia's approval

19 lest it tçmaterially breach'' its Agreement. (Doc. # 41 Exh. 3 j 1', Doc. # 42 Exh. 3 j 1.

W henever Stephens M edia wishes, with minimal notice, it may, without opposition, repurchms20

its assigned copyrights for $10 apiece. (Doc. # 41 Exh. 3 j 2,' Doc. # 42 Exh. 3 j 2.) As i2 1

apparent from the Agreem ent, the only thing Righthaven has any authority to do is to pursu22

infringement litigation. (Exh. A 99 3-5.)23
A number of provisions in the Agreement that are not affected by the tt lmification'24

further deny Righthaven ownership of the coppight, and reserve rights to Stephens M edia f25

beyond those due to a non-exclusive licensee. As part of its copyright assignments t26

Righthaven, Stephens M edia is entitled to:27

:.8
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maintain Encumbrances on Stephens M edia Assigned Copyrights as part of anl 
,ovel-all funding securitization whereby a11 or substantially al1 of Stephens M edia s

2 assets are Encumbered ms part of said funding securitization and Stephens M edia
Assigned Copyrights are not singled-out as or part of a particularized group of

3 Encumbered assets
.

4

(Exh. A j 9.3.) n is provision entitles Stephens Media, puàtively the non-exclusive licensee o5

the assigned copyrights under the ttclarification'', to mortgage the copyrights ostensibly owne6

by Righthaven. n us, despite Righthaven being tlle apparent owner of these copylights
7

Stephens M edia is entitled to use them as seculity for funding and other fnancial obligations
8

This is inconsistent with the tale that Rightaven now weaves before this Court.
9

Stephens M edia retains a number of other rights in the copyrights Righthaven claims t
10

own. In Agreement j 3.3 (id. j 3.3), Stephens Media retains the right to reassign the çopyrigllt1 l

despite Righthaven's ownership, if Righthaven declines to sue for its infringement. I
12

ltighthaven was the sole and true owner of the assigned copyrkht, Stephens Media would hav13
no such rights, yet this section of the Agreement gives Stephens M edia the right to reassign

14
copyright that it insists is owned by Righthavn. (f#.) Righthaven further reveals the flimsiness o

l 5
its <çownership'' in Agreement j 3.4, in which it does not even have the exclusive right to conduc

16
litigation, and grants Stephens M edia - a mere non-exclusive licensee under the çlclaritication,'

17
which normally would not have standing to sue for infringement - the right to pm su

18
infringement litigation on its own, without Righthaven. (1d. j 3.4.)

19
ln sum, a1l of Righthaven's rights to the copyrights assigned to it by Stephens M edia ar

20
completely beholden to Stephens M edia's unfettered whim s: From Righthaven's ability t

2 l
exploit or license the work to a party other than Stephens Media and Stephens Media's rkht t

22
re-purchase any assigned copyright for $10 without Righthaven having any ability to oppose, t

23
Righthaven's sole pre-authorized use of the assigned copyright being for copyright infringemen

24
under Agreement jç 3.1-3.4 and Stephens M edia's ability to pursue its own copyrigh

25
infringement lawsuits. Stephens M edia's rights and privileges permeate the Agreement an

26
tsclaritication'' so completely and thoroughly that Righthaven's tçownership'' of the assigne

27
copyright is little more than a cruel joke at VFTW'S expense (and the expense of hundreds o

28
ztlî: -.. - 1 1 .

t ob kij!;j ;: y?y jI

Case 2:10-cv-01066-KJD -GWF   Document 30    Filed 05/23/11   Page 23 of 40



Case 2:10-cv-01045-KJD -GW F Document 43 Filed 05/15/11 Page 12 of 16

1 other defendants who have been sued under this unlawful arrangement, to say nothing for th

2 poor souls who have paid Righthaven its extortionate demands).
3 To the extent this Court must examine this Agreement, and correct it as Righthaven h

4 encom-aged the Court to do in 9 15.1 of its Agreement (id. j 15.1) in order to effect the partiçs'

5 Gimfdnl'fest intent'' (Doc. # 41 at 3:8-12, 18-24,. Doc. # 42 at 3:10-14, 15-2 1), it should find that i
6 is notlzing more than a vehicle to unlawfully transfer the right to sue, and no other rights, unde

7 the guise of copyright ownership. Indeed, the Agreement and its ççclarification'' haphazardl

g consider Righthaven's ability to use and protect its copyright rights in a11 arenas except it

9 meticulously detiled scheme to pursue infringement litigation on the assigned copyriglzts i

10 Agreement 9j 3-5. (Exh. A. jj 3-5.) The very inclusion of j 15.1 (f#. j 15.1) in the Agreemen
1 1 and its retention in the Etclarification,'' demons% tes that ltighthaven and Stephens Media kne

12 their arlangement was a sham, yet they couldn't Gnd a way to make the Righthaven model wor

13 - predominantly because such operations are prohibited by Silvers and other 1aw in this Circuit

14 and want the Court to change the parties' agreement to effectuate its tmlawful scheme. Not onl

15 is the Agreement and Gr larilication'' between Stephens M edia and Righthaven unlawful, so to

j6 is the parties' intent - to transfer the right to sue to Righthaven, with no other rights - and th

jg Court cannot cure what ails Itighthaven and its business model.

jg n e operation of this Agreement and its ttclarification'' is nothing more than the transfe

19 of an accrued right to sue without any exclusive rights. This practice has been held unlawful i

every jurisdiction to consider it, including the controlling Court of Appeals for the Ninth Circuit20

Hyperquest, Inc. v. N'Site Solution, Inc. , 632 F.3d 377, 383 (7th Cir. 201 1),. US. v. Chalupnik2 1

514 F.3d 748, 753 (8th Cir. 2008)9 Davis v. Blige, 505 F.3d 90, 103 (2d Cir. 2007)., Silvers, 4022

F.3d at 885', ABKCO Music, Inc. v. Harrisongs Mz/-ç/c, Ltd., 944 F.2d 97 1, 980 (2d Cir. 1991).,23

Eden Toys, Inc. v, Florelee Undergarment Co., Inc., 697 F.2d 27 (2d Cir. 1982)', see als24
Sybersound, 5l7 F.3d at l 144. No matter what Righthaven calls the rights it supposedly obtains25

substantive analysis reveals them to be little more than the bare right to sue - something that no26

only is not provided for in 17 U.S.C. j 106, but has been specifically held to be unlawful in cas27

alter case, and runs directly contrary to the Copyright Act's entire pumose. .48
JF?Qz.,,. - la -M' 1ZJ
: o,iixrek:za, . ,., ,,Là, z
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1 B. Defendants W ere Justified in Claiming Righthaven Deceived the Courts and a

2 Rightlmven's Deception Continues, Defendants Renew tllis Claim .

3 ln its Response blief (Doc. # 40), Righthaven argues, incorrectly, that the cause o

4 Defendants' argument for dismissal in light of Righthaven's misrepresentations is t<intemet

5 based cliticism'' and <4conspiracy theories'' (Doc. # 40 at 1 1-12). Based on the Agreement (Exh.

6 A), which was tlle only publicly available information detailing the terms of Stephens Media'

7 assignments to Righthaven, Defendants' argttments were proper under the precedent of thi

8 Circuit. Wyle v. R..L Reynolds Indus., Inc, 709 F.2d 585, 589 (9th Cir. 1983)-, Phoceene Sous

9 Marine, S.A. v. LLS. Phosmarine, Inc, 682 F.2d 802, 806 (9th Cir. 1982).

10 At the time this argument was made (D()c. # 33 at 5-6) on April 17, 201 1, Righthaven'
1 1 and Stephens M edia's 'f larilication'' was not available on the public record. In fact, th

12 çflmifcation'' did not even exist at the time the Defendants filed their Motion (Doc. # 33), as i

13 was conveniently signed by both Righthaven and Stephens M edia on M ay 9, 201 l - the date o

14 which Righthaven liled it with its Response (Doc. # 40). (Doc. # 41 Exh. 3; Doc. # 42 Exh. 3.

j5 The fact that Righthaven apparently operated for almost one and one-half years withou

j6 amending its Ameement or executing the tçclaritication'' before M ay 9, 201 1, is clear evidenc

j./ that it was caught with its hand in the proverbial cookie jar of unlawftll copyright assignments
jg and is desperately, retw actively tlying to protect its business m odel. As explained at the outse

19 of this brief, Righthaven's desperate, bacltward-looking attempt to make its model legal tmde

the precedent of this Circuit is not only unsuccessful, but does not cure its existing laok o20

exclusive rights alleged in Defendants' Motion to Dismiss (Doc. # 33 at 5-6).2 1
For the reasons articulated above, Righthaven still has not acquired the copyrights i22

allegedly owns through Stephens M edia's fmudulent assignments. As such, Righthaven'23

assertions that it is the ttowner'' of the copyrighted work and possesses the exclusive rights t24

reproduce the work, create derivatives of the copyrighted work, distribute copies of the work an25

publicly display the work under 1 7 U.S.C. j 106, (Doc. # 1 !!I 9, 25, 32-35) are false.26

W hile this tf larification'' might be creative, the intent is clear. And, as Righthaven l1a27

asked this court to interpret the Agreement and the Gçclarification'' to operate as the partie28

J Xc 3:i, .. . 1 3 -
k-- k,,-::2

,,k
e.
;J; qy. , ,
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1 intended, the court should do so. n e court should recognize what these documents really m

2 - that the parties conspired to tmlawfully create a copyright litigation entity, with no actua

3 mssignm ent of any intellectual property rights. Upon doing so, this Court should end this cas

4 immediately.

5 C. Substituting or Adding Stephens M edia as Plaindff in Thls Case is lmproper, an

6 W ill Not Rem edy Righthaven's Lack of Standing.

7 As a simple technical matter, under Local Rule 7.2, Rightaven's request to add o

8 substitute Stephens M edia as Plaintiff in this action is improper, as it should be brought befor

9 this Courl as a separate motion. Such a request for substimtion is improperly brought wit

10 Righthaven's brief. (Doc. # 40 at l 1). Nevertheless, considering Righthaven's request at thi

1 1 time is in the interest ofjudicial economy.
12 The circumstances of this case do not permit Righthaven to add or substimte Stephen

13 M edia aq a plaintiff in this cmse due to it being the proper party in interest. W hen a plaintiff ha

14 not suffered an injury and lacked standing since a lawsuit's inception, a proper party in interes
15 calmot substitute for the plaintiff later in litigation. Lierboe v. State Farm M ut. Auto. Ins. Co.

j6 350 F.3d 1018, 1022-23 (9th Cir. 2007); Blackwell v. Skywest Airlines, 245 F.R.D. 453, 46

j,/ (S.D. Cal. 2007). As Righthaven never owned, nor was it ever the exclusive mssignee, of

lg copyright right delined in 17 U.S.C. 9 106, it never had a claim against VFTW, nor was ther!

19 any confusion ms to who the proper partpin-interest was.

lf there were som e actual bona-fide confusion as to the copyright's ownership, ther20

might be grotmds under which Stephens M edia could be substituted in as the plaintim Se2 l

Wieburg v. GTE Southwest, Inc, 272 F.3d 302, 308 (5th Cir. 2001); Isbell v. DM Records, Inc.22

Case No. 4:07-cv-146, 2009 U,S. Dist. LEM S 23735 at *24 (E.D. Tex. 2009). However, tb23
right to substitute a party is not a right granted to plaintiffs who get caught breaking the law , an24

then who want to save face. This right is there for parties who have an honest misunderstandin25

of the legal owner of certain rights. There is nothing honest about Righthaven, and it does no26

deserve such p-ace from this Honorable Court. Righthaven's Gclalification'' to its Agreem en27

with Stephens M edia does net confer standing upon Righthaven, as the Agreement still operate28
JCL--JZ -- - l 4 -+1
LoI t.!,1,l'4!.j r y1 I ,
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1 just as it ever has - to grant Righthaven the bam right to sue for infringement, and ne ing more
2 From tbe Agreement's constzuction and X larification's'' mIIIM  tenns tbere Lq no que on th

3 Righthaven still lacks these rights.

4 n is Agw ment mld its desperately manufadured <Aclarification'' exist solely to serv

5 whatever purN se is fllrtbere  by Stephems M edia not being the plaintifr in the more than 25

6 lawsuits sled by Riglltàaven. Ironically, if Stephens M edia had H -I as the plainti/ in thœ

7 casesz it would obviate the need for its attempts to appear as if it had tranqferred some ldnd o

8 copyright rights to Righthaven in an efrort to masquerade its assignment of the bare right to sue

9 For whatever reason, Stephtns M edia chose to ir ore Silvers, set up a copyright litigation entity

10 and attempted to dance areund this Circuit's pmxoedent ferbidding exactly Rigshthaven's an

1 1 Sttphe-  M edia's relatiorlship expost.

12 G /dllsitm

13 Despite Righthaven's last-minute X lalilicauon'' of its Agremnent with Stephens M edi

14 tht relationqhip between the parties fails to convey Righthaven ownership or any exclusive rig,h

15 in the allegedly assigned copyright. As such, m ghthaven lacks, and has nevtr posses

j6 standing to bring this actiow and this Court themfere lacks subject matter jurisdiction over th
j7 dispute. Defene ts' allegations of Rightilaven's representations were, and continue to be

Ig acctuate, and provide tllis Court another justilcation for dismissing this action. Finally, n

jp substitution or addition of parties at this juncture would be proper, or zmmtive of Righthaven'

fundnmental standing defeds. Accordingly, Defendants' Motien to Dismiss fer Lack of Subj20

Matter Juriziction (Iw . # 33) sbould be granted.2 1
Dated: M ay l5, 201 1 Resjxctfully Submitled,

22 AzzA LEGAL GROUP

23 (//
24 ' +#lu ' '

g ,e.
''M arc J. RRndnzza25 

,
' 

u sjcojm jx voy Iv; J.
g.

26 8
Attorneys for Defendants,
Votefor the Fbvz, u.C,27
Nathan E. Palmer,

28 J?W DJVV JL Del// Terzû
=  I TJ C-. . j 5 .
ta, .::2::kù urfl.q wipu1l

Case 2:10-cv-01066-KJD -GWF   Document 30    Filed 05/23/11   Page 27 of 40



. *

'

Case 2:10-cv-01045-KJD -GW F Document 43 Filed 05/15/11 Page 16 of 16

1 CERTIFICATE OF SERVICE

2 Pursuant to Federal Rule of Civil Procedure 5(b), I hereby certify that I am

3 representative of Randazza Legal Group and that on this 15th day of M ay
, 201 1, I causè

4 documents entitled:

5
DEFENDANTSS REPLY TO PLAINTIFF'S RESPONSE TO DEFENDANTS' M OTION

6 TO DISM ISS FOR LACK OF SUBJECT M ATTER JURISDICTION

7 to be served as follows:

8 ( ) by depositing same for mailing in the United States Mail, in a sealed envelope
addressed to Steven A. Gibson, Esq., ltighthaven, LLC, 9960 W est Cheyelme9
Avenue, Suite 210, Las Vegas, Nevada, 89129-7701, upon which lirst class

10 postage was fully prepaid; and/or

l l
( ) Ptlrsuant to Fed. R. Civ. P. 5(b)(2)(D), to be scnt via facsimile as indicated; and/o

12

13
( J to be hand-delivered;

14

15
( X ) by the Court's CM/ECF system.

16

17
/s/ J. M alcolm Devov

18
J. M alcolm Devoy

19

20

2 1

22

23

24

25

26

27

28JEl
.-r-:, -- - l 6 -

r -- -.---;Lik1k ;7i-r :' ' '
i
!
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6
UM TED STATE DISTRICT COURT

7
DISTRICT OFNEVADA

8 kRIGHTHAVEN LLC
,

9 PlaintW  w
l 0

VS.
* CIVIL CASE No. 2:10<v-1066 KJD-LRL

11 DEAN M OSTOFI
S pro se

12 * EXH IBIT BD
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13 *
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15
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18

Rlkhthaven v. Democratic Underground (Case No. 2:10-01356-RLH-GW F)
19

(Doc. # 107)
20

Reply Brief
21

22

23

24

25

26

27

28
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Teleyhone: (415) 875-2300

5 Facslrnile: (415) 281-1350

6 KURT OPSAHL (CA State Bar No. 191303) Lpro hac vicej
kurto effor:
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9 SM  Francisco, California 941 10
Telephqne: (415) 436-9333
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13 Las Vegas, Nevada 89102
Telephone: (702) 457-1001

14 Attorneys for Defendant and Countemlaimant
DEM OCM TIC UNDERGROUND, LLC, and

15 Defendant DAVID ALLEN

16 UNITED STATES DISTRICT COIJRT
FOR THE DISTRICT OF NEVADA

17

1 8 RIGHTHAVEN LLC, a Nevada limited liability company, Case No, 2:10-01356-% 11 (GW F)

19 Plaintiff,
v. DEFENDANTS' REPLY IN

20 osv ocRv lc IJNDERGROUND LLc a District of SUPPORT OF

columbia limited-liability compan/and fuvlo SUPPLEMENTAL MEMO21 
ALLEN arl individual, ADDRESSING RECENTLY

PRODUCED EVIDENCE
22 Defendants

. RELATING TO PENDING
M OTIONS

23 DEM OCM TIC IJNDERGROIJND, LLC, a District of
Columbia limited-liability compmly,

24
Counterclaimant,

25 v.

26 RIGHTHAVEN LL ,C a Nevada limited liability cqmyjny,
and STEPHENS M EDIA LLC, a Nevada limited-llablllty

27 company,

28 Cotmterdefendants.

REPLY IN SUPPORT OF DEFENDANT'S CASE NO
. 2:10-cw01356-ltLJ (GWF): SUPPLEMENTAL MEMO

E
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1
INTRODUCTION

2
Production of the Stmtegic Alliance Agreement (RSAA'') revealed Righthaven's

3
relationship with Stephens M edia to be what was always suspected: an illegitimate attempt to

4
vest an entity with nothing more tlmn the right to prosecute actions for copyright infringement.

5
As tlke Nintll Circuit recognized in Silvers, Congress mohibited sucb arrangements under the

6
Copyright Aot. ltighthaven makes a half-hearted argument that for it to agree in the SAA that

7
Stephens M edia tfshall retain'' an Ssexclusive license'' to all rights tmder tlle copyright other than

8
the right to sue, Righthaven must have ftrst held, for a nanosecond, all the Iights it licensed back.

9
Hon ash. The exclusive license by which Stephens M edia tGretined'' the real ownership in the

10
copyhght occurred simultaneously with its grant of any purported Assignment. The reality is

l l
inescapable: Stephens M edia always retained the exclm ive rights. W hen Righthaven filed tllis

12
action against Defendants, it had no rights other than the right to sue, and accordingly no standing

1 3
to pursue any olaims of copyright infringement.

14
ln an effort to paper over this hole, ltigbtluaven and Stephens M edia have attempted an

1 5
llth-hotlr gambit: on the same day they Iiled their brief, nine months after liling this lawsuit

,

16
they entered into a Grlarification and Amendment'' of the SAA tthe ttAmendmentn), attempting

l 7
to create the illusion of ownemhip by Righthaven. But no Amendment could cure this defect.

18
Julisdictional facts establishing standing must exist at the outset of litigation. They cannot be

19
subsequently ilwented. For these reasons, alone, rejection of Righthaven's claims is wananted.

20
ln any event, the Amendment's efforts to Gtretroactively'' rechamcterize the SAA- as

2 l
though all that matters is what the parties call their transaction, r'ather than its real effect--only

22
reinforces the phony nature of Righthaven's pmported ownership. Recognizing that Stephens

23
M edia's possession of an exclusive license meant that Righthaven imd none of the rights requized

24
to sue, tlle Amendment collusively renames Stephens M edia as a Rnon-exclusive licensee.'' But

25
just changing the label does not vest Righthaven with genuine ownership or control. Even tmder

26
the Amendment, Stephens Media continues to dictate (i) whether any lawsuit can be filed by its

27
agent ltighthaven; (ii) whether to reolaim the copyright at any time it wishes (for a nominal

28

REPLY IN SUPPORT OF DEFENDANT'S 1 CASE NO
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1 payment of $10); and (iii) whether Righthaven can enter any other license-which Rigbthnven

2 has no demonstmted intention to do, and which the Amendmenf allows Stepherls M edia to veto.

3 Stephens M edia's right to control mly decision with respect to the copyrighty including any

4 license to anyone else, shows iat, regardless of wordplay, it is still the exclusive licensee.

5 This Court is obligated to look at the practical reality of the transaction, not merely the

6 labels employed in an attempt to evade the Silvers mle. See Nafal v. Carten 540 F. Supp. 2(1

7 l l28 (C.D. Cal. 2007), af d 388 Fed. Appx. 721 (9th Cir. 2010)9 accord Righthaven v.

8 Majorwager.com, 2010 WL 4386499, at *2 n.2 (D.Nev. Oct. 28, 2010) (ttRegardless of the

9 assignment's assertions, if only a right to sue was transferred; Plaintiffmay lack standilzg.''l. The

10 very machinations omhestrated in the Amendment reveal Righthaven's EGownership'' to be a sbam.

11 1. RIGHTHAVEN HAS NO STANDING UNDER THE ORIGINAL Su

12 A plaintiff's standing is ttan essential and unchanging part of the case-or-controversy

13 requirement of Article 111.'' Lujan v. De#nders ofWildlife, 504 U.S. 555, 560 (1992). As such,

14 stmlding must be considered by the court in al1 cases, even where the parties fail to raise it,

15 United States v. Hays, 515 U.S. 737, 742 (1995). Standing is not determined in the abstract, but

16 l'ather by the specilic claimR that a party blings. Allen v. Wright, 468 U.S. 737, 752 (1984).

17 Only the Stlegal or beneficial owner of an exclusive right tmder a copyrigllt is enitled . . .

18 to institute an action for any infringement.'' 1 7 U.S.C. j 501(b). Section 501(b) limits standing

19 to pursue infringement actions to only those who possess one of the exclusive rights unœ r 17

20 U.S.C, j 106. See Silvers v. Sony Pictures Entm 't.. Inc., 402 F.3d 881, 890 (9th Cir. 2005) (cn

21 banc). Silvers explicitly rejected the notion that bare assigmnent of the right to sue, witlmut even

22 one of the exclusive rights tmder Section 106, is sufficient. 1d. In so doing, the Ninth Circuit

23 continued longstanding practice, reacbing back to the 1909 Copyright Act, of unifying the right to

24 sue for infringement and ownership of some or all of the rights under copyright. f#. at 886.

25 A. There W as Never Any Transfer of Rights Under the S.à.A to Righthaven

26 Righthaven's argument that it ever legitimately m ssessed any exclusive rights under the

27 Assignment ignores both the clear language of the SAA and the pmctical reality of the

28 trnnAaction. Prior to the execution of any purported Assignmenq Stephens M edia held a11 of the

REPLY IN SUPPORT OF DEFENDANT*S 2 CASE NO
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1 exclusive rights under Section 106 and the right to sue. Aher the pumorted Assignment as

2 defmed by the SAAS Stephens M edia continued to own these rights, and all that chnnged is that

3 Itighthaven now claimed to have a right to sue for infringement. No matter how Righthaven tries

4 to spin the àansaction, in real terzns it is still nothing but a bare assignment of the right to sue, a

5 tansaction that Silvers specitically forbids. Silvers, 402 F.3d at 890.

6 Righthaven's Response tries to push these facts tmder the mg by focusing almost

7 exclusively on the Assignment itself in isohtion, claiming that ççlalt the moment of the

8 Assignment, Righthaven became the owner of the Work.'' See Dkt. 100 CçResponse'') al 6. n is

9 is pure misdirection, as the SAA, by its ternu, governs a11 assignments 9om Stephens M edia to

10 Righthaven. Hinueber Decl. Ex. 2 (4CSAA'') j 7.l . The SAA makes clear that Righthaven never

l l obtained any rights under any Assignment, other than the light to sue. Section 7.2 simultaneously

12 provides that Stephens M edia ashall retain'' tçan exclusive license'' to Exploit the work

13 purportedly assigned, mld denies Righthaven any right.s to Exploit the assigned works oler than

14 by litigation. SAA j 7.2 (emphasis added). Under this structure, no rights under Section l06

15 ever actually change hands, not even for a nanosecond.

16 ltighthaven misreads the SAA in arguing that it was granted, if only for a momem, xights

17 in the work- lights that it concedes it simultaneously tzansferred back to Stephens M edia. See

18 Response at 8. lgnoring the word ï<retainlsly'' Righthaven hangs its hopes on the fiction of a

19 nanosecond of ownership, contending that GGthere call be no lioense ggranted back to Stephens

20 Mediaj tmtil ajter the assignment of ownenhip rights and the right to sue.'' Id. (emphasis in

21 original). Of course, since the f'Assignment'' and Stephens Media's retaining of its right to

22 exploit occun'ed simultaneously through the SAA, not even a nanosecond passed. But whether a

23 nanosecond passed or not, that is not the kind of unity of exclusive rights and tlle Iight to sue

24 required tmder Amelican copyright 1aw for the last centuly. See Silvers, 402 F.3d at 886. If

25 anything, such a construct only thumbs its nose at the Silvers rule.l

26 l In arguing lhat it had a nanosecond of ownership
, Rigbthaven effectively concedœ thal, aûer a1l the Section 106

rights are transferred 4:back'' to Stephens Media, Stephens Media is by definition the exclusive owner, leaving
27 Itigiltbaven nothing left of the exclusive rights under Semion 106

. See 17 U.S.C, j l01 (definition of ççtransfer of
copyright ownershipn as including a transfer of exclusive Iicense); see also Campbell v. Tntstees ofstanford Univ,28 
81 7 F.2d 499 (9th Cir. 1987); US Naval Inatitute v. Charter Comm ',g, 936 F. 24 692. 695 (2d Cir. 1991).
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1 The SAA is also littered with conflrmation that even any ephemeral ownership l)y

2 Righthaven would be a fiction. Aher an GtAssignment,'' Stephens M edia still has: the 'çtmfettered

3 and exclusive ability'' to 'çuse, make, sell, or otherwise exploit in axly manner whatsoever'' the

4 work dçfor any lawful purpose'' (SAA 9 7.2); the sole right to Gtreceipt of royalties from the

5 Exploiltion'' (fJ.); the right to çGsell, grant any Encumbrance on or in or assign, any of Stephens

6 Media Assigned Copyrights to any third Person'' (id. j 9.3); the right to choose whether or not an

7 alleged infringer will be sued at a11 (id. 9 3,3)9 and a ligllt or automatic reversion should

8 Righthaven decide not to pursue an infringement action. Id. j 3.3. Perhaps most starkly,

9 Stephens M edia mainhins <çthe right at any time to tenninnte, in good faith, any Copylight

10 Assignment . . . and enjoy a right of complete reversion to the ownershipv'' Id. 9 8.2 These rights

1 1 are, by their nature, incidents of ownership. Their inveshnent in Stephens M edia undermines any

12 suggestion that Righthaven is the real owner.

13 The bogus nahlre of this set up goes deeper tban just the SAA, however. mghthaven's

14 Operating Agreement (t&RHOA'') part of an Gtintegrated transaction'' with the SAA that governs>

15 Righthaven's operation ms an LLC (SAA û 2), describes its ç%Foctls''- that is, the only adivity it

16 may engage in (absent a vote of the members- which has not been asserted here). Declm tion of

17 Laurence Pulgram tiTulgram Decl.'') Ex. 1 (t<1l.I-IOA') at û 3. Pursuant to tlze RHOA,

18 Righthaven was created 'çto receive a limited, revocable assignmrnt (with a license-back) of

i 19 copyrights from third Persons in order to enable the Company to recover damages associated with

20 Identified Infringements.'' Id. j 3.2(c). While Righthaven would submit copyright registration

21 applications that identify itself as the owner, its charter provides that any tkustomer that

22 respeotively assigned said copyrights would ultimately enjoy the copyright registration upon

23 revocation of the assignment.'' RHOA j 3.2(d),' see also SAA 9 8 (referencing tbregistrations of

24 copyrights made and/or procm'ed by Righthaven for tlle benefit of Stephens Media.''). This Focus

25

26 2 Righthaven contends that Stephens Media's right of reversion Athas no impact on Rigthhaven's current ewnership
status . . . unless and until Stephens Media exercises its right of reversion , . . landl that there is nothing in the record

27 to suggest it will.'' Response at 7 (emphmsis added). While Section 3.2(d) of the Righthaven's Operating Agreement
was not then ttin the record,'' it clarifies that the entire plan was alwa s that Stephens Media would revoke the?'

28 assignment and enjoy the benefit of any copyright registration that Rlghthaven secures.
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1 on bringing lawsuits reconlirms that Rkhthaven's purported Ssownership'' served no purpose

2 other th%  to litigate, thereby precluding its standing to sue when this case was liled.

3 IL BECAUSE RIGHTHAVEN HAD NO STANDING W HEN IT FILED ITS
COM PLAINT, ITS CLAIM  M UST BE DISM ISSED

4
Regardless of the Amendment's terms, the fact that Righthaven had no standing to pursue

5
this action at the time it filed its complaint disposes of its claim . In determining stnding, the

6
existence of federal jurisdiction ordinarily depends on the facts as they exist at the time the

7
complaint is liled, Lujan. 504 U.S. at 569. While a court may allow tlze nmendment of a

8
defective allegation of jurisdiction, it calmot allow an amendment of defects in the jurisdictional

9
pcts lemselves; if the underlying facts when filed cannot oreatejurisdiction, the case must be

10
dismissed regardless of whetherjurisdiction is mnnufactured later. See, e.g., Gaia Techs., Inc. v.

1 1
Reconversion Techs., fac,, 93 F.3d 774, 779-80 (Fed. Cir. 1996).

12
Accordingly, a decision remarkably similar to the present case rejecte,d alz attempt to

l 3
sidestep Silvers ' ban on the assigmnent of the bare right to sue, holding that a later M nsfer of

14
Sedion 106 rights could not cure the lack of standing at tlle outset. Benchmark Homes, Inc. v.

15
f egacy Home Builders LLC, 2006 U.S. Dist. LEM S 53879, at * 16 (D. Neb. Jan. 26, 2006).

16
Likewise with patents and tmdemarks, where a plaintiff initiates ml action without lights in the

17
intellectual property, even wllere they subsequently obuin those rights, their lack of standing

18
cannot be cured and the case should be dismissed. See. e.g. Gaia Techs.. 93 F.3d at 779-80

19
(reversing trial court's failtlre to dismiss where a party lacked ownership of a patent and

20
trademark at outset of litigation but subsequently executed a nunc pro tunc assignment); Enzo

2 1
Apa <t Son, Inc. v. Geapag A.G. , 134 F.3d 1090, 1092-94 (Fed. Cir. 1998) (granting sllmmary

22
judgment where the plaintiffhad initiated the suit as a non-exclusive patent licensee with no

23
standing, despite subsequent grant of an exclusive licensee purporting to have reèoactive effectl.3

24 -
3 The cases cited by Righthaven do not dictate a contrary result. ne majority address the situation where an oral25 
assignmenl of rights was Iater ratified by the required written agrœment (BillpBob Teeth, Inc v. Novelty. Inc., 329
F.3d 586 (7th Cir. 2003); Imperial Residential Deafpl, Inc. v. The Palms zDev. Group, Inc.n 70 F.3d 96, 99 (1 11.1: Cir.26 
1995); Arthtm Rutenberg Homes, Inc. v. Drcw Homes, Jrlc., 29 F.3d 1529, 1532 (1 1t11 Cir. 1994)); or addros a
situation in which an assignment was simply silent on tlle matter of the right to sue for past infringement. l'ntimo

,27 Inc
. v. Brie-tly Stated. lnc.. 948 F. Supp. 3l5 (S.D.N.Y. 1996); Infodek Inc. v. Meredith-Webb Printing Co., inc., 830

F. Supp. 6l4 (N.D. Ga. 1993). Crucially, none deal with the type of situation here where a plaintiffinitially enters an28 
illegitimate transaction and Iater tries to back fill its Iack of any semblance of rights to pursue an action.
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1 Becatlse ltighthaven definitively lacked any exclusive rights at the time tlle complaint was

2 tiled, as in Benchmark, it cmmot cure this defect by later machinntions.4

3 111. RIGHTHAVEN'S AM ENDM ENT DOES NOT PROVIDE IT STANDING  BUT
M ERELY RECONFIRM S THE SHAM  NATURE OF ITS Y W NERSHIPH

4
ln a tacit acknowledgement of the flaws inherent in the SAA, Righthaven and Stephens

5
M edia signed the Amendment to the SAA on the vely day Righthaven's Rœ ponse was fled, M ay

6
9, 201 1. See Hhmeber Decl. Ex. 3. Righthaven claims that the purpose of the Amendment is to

7
ttctu.e any possible doubt as to whether ltighthaven has full ownership in an assigned copylighty''

8
and, accordingly, standing to ptlrsue this and its hundreds of other suits. Response at 3. The

9
Amendment fails ill its purpose for at least three reasons. Fiot, as explained above, regardless of

10
the Amendment's effect now, ltighthaven had no standing at the time the complaint was filed, a

11
defect that cannot be fixed nuncpro tunc. Second, as explained below, the Am endment's

1 2
cosmetic rewording does not change the reality that Stephens M edia is still the holder of all of the

13
exclm ive rights in tlle copyright with full coneol over Rightlmven's actiolu. Finnlly, even

14
assuming the Amendment technically sufficed to vest some indicia of ownership ill Righthaven,

l 5
an inquiry beneath that window dressing reveals its entirely shmn namre.

16
A. Stephens M edia Still Retains Actual Ownership Under the Am endm ent

17
The most substantial, and at the same tim e most transparent, change is the Amendment to

18
Section 7.2. As noted, Section 7.2 of tlle original SAA provided that, simultaneously with

19
execution of an assignment from Stephens M edia to ltighthaven, Stephens M edia would Gtretain

20
(and Rightlmven hereby grants) an exclusive license'' to exploit the assigned work. SAA û 7.2.

2 1
Amended Sedion 7.2 now reads that, simultaneously with assignment, tçstephens M edia is

22
granted a non-exclusive license to Exploit (tlle work) to the greatest extent permitted by law in

23
consideration of payment lofj $ 1 .00.'9 Amendment j 7.2. This artful wordplay and token grant

24
of considemtion attempts to manufacture the illusion of som e transfer of interest greater than the

25
original SAA. But analysis of the Amendment reveals tlze insellion of the çinon'' before

26

27 4 Righlhaven's suggestion that Democratic Undergrotmd cannot challenge its standing to sue as a non-pao  to the
SAA finds its answer and rebuttal in Silver and 1he other cases cited above, like Gaia Technologies or Bec hmark,

28 which necessarily allowed such challenges either by the partie.s or the court itself.
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l çGexclusive'' to be a change itl optics only. Stephens M edia still controls all exclusive rights, and

2 the Righthaven shakedown will oontinue to opemte exactly as it has before, with Rightbaven's

3 interest remnining only pursuit of litigation and nothing more.

4 Even in deflning the rights that Riglzthaven receives, Section 7.2 of the Amendment

5 effectively nullities them. Specilically, although Righthaven now puzportedly holds some rights

6 to GçExploit'' the work beyond litigatiow it cannot do so in any malmer without giving Stephens

7 Media 30 days notice and opportunity to object. f#. ç 7.2. Transparently, this provision preserves

8 Stephens M edia's authority to make al1 decisions about exploiltion of the work, since it may

9 ûûwitllin 14 days of providing notice'' reclaim ieall right, title and interest'' in the copyright through

10 payment of a nomirml $10 fee to Righthaven. f#. j 8.1. Righthaven lacks even the option to

1 l license in breaoh of Stephens M edia's right to pre-approve and to pay contract damages. Rather,

12 consistent with its status as the true owner, Stephens Media has an tmcontestable right to enjoin

13 such use. 1d. (Righthaven's failure to give notice is tta material breach of tbis Agreement and

14 would cause Stephens Media irreparable harm,'5 remedial by an injunction). In reality, Stephens

15 M edia remains that exclusive licensee even aher the Amendm ent: it not only has tmlimited rights

16 to use the work, it retains the exclusive rights to the work tmtil it decides to approve exploitation

17 by another- an event not even alleged to have happened.

18 M oreover, any attempt by m ghthaven to exploit tlle work on its own behalf would be

19 inconsistent with its own charter. The only provision of the RHOA that authorizes non-litigation

20 conduct allows Righthaven to license other person's works on a commission basis, not to licelue

21 works on its own behalf. See RHOA j 3.2(g) (third parties may çGrepose'' rights in Righthaven for

22 it to collect m yalties, only under a stnzcture whereby Righthaven would t<receive a peroentage of

23 said royalties in consideration of tlze Company's selvice in this regard'). Righthaven has neither

24 authority nor legal capacity to exploit any rights without Stephens M edia's approval,

25 Perhaps as significant as what the Amendment did change is what it did not. lt did not

26 alter Stephens M edia's absolute authority to decide whether or not to sue (SAA j3.3); to receive

27 reversion of the assignment if Righthaven declines to sue (j#.); to halt any litigation and reclaim

28 the copyright at any time (id. j 8.2)', and to encumber the copyright it purportedly does not own.
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1 1d. 99.3. Even tmder the Amendment, al1 incidents of ownership and control stay with Stephens
2 M edia, nullifying Righthaven's contaly claim.' See

. e.g., In re Computer Eng 'g Assoc., Inc., 337

3 F. 3(1 38, 46 (1st Cir. 2003) Ciltlo be an effective assignment, the assignor must divest itgelf of all

4 right, interest, and control in the property assigned'').

5 B. Even If the Amendm ent W ere Technically Effectivw It Only Confirnu the
Sham Nature of the Assignment and Cannot Confer Standing

6
Even were tlzis Court to oonclude that the Amendment technically vested Rightllaven with

7
some exclusive rights under Section 106, this would not change the fact that the Amendment

8
should be disregarded as a sham, created for the sole pmpose of mnnufacturing standing. The

9
Court has the duty to look behind an arrangement pum orting to conform with Silvers to detennine

10
the achml substance of the transaction- a task best exemplified by Judge W ilson's opinion in

1 1
Nafal v. Carter, 540 F. Supp. 2d 1 l28 (C.D. Cal. 2007), af d 388 Fed. Appx. 72l (9th Cir. 2010).

12
Nafal claimed standing to sue to enforce a copyright in an Egyptian melody allegedly

l 3
infringed in tlle song t6Big Pimpin.'' As here, Nafal had originally entered into an anangement

14
providing no standing to sue- a çGloint Venture'' with the exclusive licensee of the melody to

l 5
prosecute suits for its infringement. 540 F. Supp. at 1 133. Several years later, Nafal entered all

l 6
additional agreement, signed by the exclusive licensee alld the original copyright holder,

l 7
purportedly to become Gçco-exclusive lioensee'' in the copyright (a shtus that would oonfer the

18
right to sue), receiving ççall undivided one-half (50%) of (the) rights, title and interest.'' f#. at

19
1 141. In fact, however, just as here, Nafal's actual rights were substantially controlled by his

20
grantor. Speciiically, the court found that GG(1) he has no discretion to decide when an alleged

2 l
infringer should be sued; (2) . . . Plaintiffs Einterest' in (the work) would have been terminable if

22
a lawsuit had not been filed witbin 180 days; (3) landl nearly every effort by Plaintiff to exploit

23
(the work) must be approved in advance by (the assignorl.'' Id. at 1 143.

24

25 5 Righthaven's suggation that its entitlement to $1 per year from Stephens Media creates a benefkial ownership is
specious. See Response at 10. A ççbeneficial owrier'' is sban author who had parted with Iegal tîtle to the copyright in

26 exchange for percentage royalties based on sales or license fees.'' Cortner v. Israel 732 F.2d 267, 271 (2d Cir. 1984)
(quoting, H.R. Rep. No. 1476, 94th Cong., 2d Scrxs. 159, reprinted in 1976 U.S. Code Cong. & Ad. News 5659,

27 5775), The beneticial owner, ms assignory is entitle to assert an equimble interest because its revenue will fall if the
assignee does not take care of the copyright. Righthaven claims to be an owner not an assignor. Nor does its

28 interest depend on Iicensing by Stephens Media. It will get its right to a dollar no matter what. Amendment j 7.
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1 Judge Wilson rejected this attempt to dodge the Silvers mle, finding the parties description

2 of an tçAssigmnent Agreement'' as creating joint ownership of the exclusive license ttnot

3 disposiéve.'' Inste'ad the nature of the transaction was <ssgovemed by the substance of what was

4 given to the licensee and not the label that the parties put on the agreement.''' Id. at 1141-42

5 (quotingAlthin CD Med., Inc, v. I'F'ex/ Suburban Kidney Ctr., 874 F. Supp. 837, 843 (N.D. 111.

6 1994)). Despite the purported grant of an tEexclusive license,'' the reality of the transaction was

7 that Eçplahltiffhas no stnding because he is at best a gloriled non-exclusive licensee to whom

8 (the grantor) may from time to time assign a cause of actionv'' Nafal, 540 F. Supp. 2d at 1 143-44.

9 Etrl'he Court is not required to accept the formalistic labels attached by (the contracting parties) to

10 their agreementa which would pennit them to massage the underlying effect of their contractual

1 1 relationship.'' 'I'he Ninth Circuit affirmed, agreeing that ttthe doctlments were a disguised

12 assignment of a cause of action prohibited under Silvers.'' Nafal, 388 Fed. Appx. at 723.

13 The same analysis applies to the effort by Righthaven and Stepllerls M edia to massage

14 their own contractual relationship to disguise the assigmnent of a cause ef aotion. This Court

15 should see tlmmgh the relabeling of an itexclusive license'' as a lesser, çinon-exclusive'' license for

16 which Stephens Media must, pelversely, now pay an additional $1 a year royalty. Even post-

17 Amendment, Righthaven, like Nafal calmot prosecute any infringement olaim tmless pre-1

18 approved by its ççassignor.'' SAA j 3.3,* 8ee also Althin, 874 F. Supp. at 843 (no stnding to sue

19 where originnl copyright owner, Etretained the sole right to determine whether or not any

20 infringement actions would be broughf). As in Nafal, the copyright will be ltreassigned'' to

21 Stephens Media if Righthaven does not go fonvard with suit within 60 days. SAA j 3.3. And,

22 going even further than in Na
-fàl, Stephens Media can reclaim the copyright even ajter suit is

23 brought for the nominal price of $10. n e Gtdisgtlised assigmnent of a cause of action'' llere is at

24 least as obvious, and no more enforceable, than in Nafal.6

25 6 Democrxic Underground nott,s that it has asserted an affirmative defense of champerty
, though it did not

affirmatively plead that cause of action in its Counterclaim, See Del Webb Communities. lnc. v. Partington, 2009
26 wl- 3053709, at *3 (D. Nev. Sep. 18, 2œ 9) (recognizing champerty cause of action in Nevada and describing it as

Sçmaintaining a suit in return for a financial interest in the outcome''); Patry on Copyright. Section 5: 136 (champerty2
7 shown hvhere the assignment ef the copyright was a sham designed to disguise the real intent of conveying the chose

in actionn). It intends to amend its Counterclaim following decision of the outstanding motions to state strh a claim28 
against Righthaven, and to the extent tbat leave to amend may be requiredv it respectfully so requats,

REPLY IN SUPPORT OF DEFENDANT'S 9 CASE NO
. 2:10-cv-01356-RI.,J (GWF)SUPPLEMENIWL MEMO

Case 2:10-cv-01066-KJD -GWF   Document 30    Filed 05/23/11   Page 39 of 40



ase 2:10-cv-01356-RLH -GW F Document 107 Filed 05/20/11 Page 11 of 11

l Remarkably, there is not even the pretense that, by relabeling Stephens M edia's rights as

2 ç6non-exclusive,'' ltightlmven will now start glanting additional licenses to others. To the

3 contrary, the declamtions of M r. Hinueber mld M r. Gibson attest only that the SAA was intended

4 to allow Righthaven to sue on Stephens M edia's behalf, and that the intent of the Amendment is

5 to strengthen that possibility. But that testimony ultimately backlires: it merely reconfirms that

6 the Amendment's purported reconsm zction of some rights in Righthaven other tlmn a naked light

7 to sue is sliglzt of hmld, designed to do nothing other than to skirt Silvers.

8 The vely label of the Amendment as a pum orted Gr laritication'' evinces its disingenuity,

9 No one suggests that, when the SAA was signed, the parties intended the ëtexclusive'' license to

10 Stephens M edia acmally to be xtnon-exclusivey'' or that Stephens Media would relinquisha mther

l 1 thnn ddretain'' a11 exclm ive rights. Nor, when the SAA expressly prohibited all exploitation of the

12 work by Righthavew did the parties actually intend Righthaven to have the opposite rights. See

13 RHOA j 3.2(c). No Rclarification'' was needed. What the Amendment actually does is reverse

14 the Language of the SAA, for no pum ose other than to feign an ownership interest in Rightlmven.

15 Examining the substance of this transaction, the sham is patent. W hile a peppercom  may

16 be sufficient to constitute consideration for con% ct analysis, adding a nominal fee and tlle pretix

17 <dnon'' is not enough to evade the requirement of an actual ownership interest in a copyright.

18 CONCLUSION

19 For al1 of the foregoing reasons, Defendants respectfully request the entry of judgment in

20 favor of Defendants on the Complaint and denial of the motion to dismiss the Counterclaim.?

2 1
Dated: M ay 20, 201 1 FENW ICK & W EST LLP

22

23 By: is/u urence >-: Pulzram
Laurence F. Pulgram24

Attom eys for Defendants25

!
26 I

i
1 To the extent the record is deemed not sufticient to grant judgment, Democratic Underground would be entitled to I27

!discovery regarding disputed facts
, including those raised by the Hinueber and Gibson declarations. ln all events, !

28 dismissal of its Cotmterclaim could not be warranted absent such discovery. :

REPLY IN SUPPORT OF DEFENDANT'S E10 CASE NO
. 2:10-cv-01356-RLJ (GW D iSUPPLEMENFAL MEMO

Case 2:10-cv-01066-KJD -GWF   Document 30    Filed 05/23/11   Page 40 of 40


