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8 UNITED STATES DISTRICT COURT

9 FOR THE DISTRICT OF NEVADA

10
RIGHTHAVEN LLC, Case No.: 2:10-CV-01575-JCM-(PAL)

11
Plaintiff, REPLY IN SUPPORT OF M OTION FOR

12 S Y RTDGMENT THAT USE OF
v. W ORX W AS FAIR USE

13
PAHRUNIP LlF ,E M AREN SCACCIA, and

14 M ICHAEL SCACCIA, Date: To Be Set by Court

15 Defendants. Time: To Be Set by Court

16
1, PLAINTIFF HAS FM LED TO SIJBMIT EVIDENCE SUPPORTING FACTS THATi

17 ! WOULD ESTABLISH A GENUINE ISSUE FOR TRIAL RELATING TO FAIR USE1 1 
, , ,,18 , 'I'he Response tiled by Plaintiff Righthaven LLC (hercinafter sometimes Righthaven or

19 ''Plahztifl''l to the Motion for Sllnnrnar.y Judgment liled by Defendant Michael Scaccia

20 (hereinaûer sometimes ''Scaccia'' or ''Defendant'') purports to set fozth the standards a court must

21 consider in connection with a motion for summaty judm ent.

22 Plaintiff omitted the part about Righthaven's having to provide to the court specitk facts

23 demonstrating a genuine issue of facts to avoid stmunaryjudgment because Defendant has met I

24 its burden of making at least an initial showing that judgment should be issued in Defendant's

25 favor.

26 That is, summary judgment shall be granted if l'the pleadings, discovely alld disclosurej
. l27 : materials on file, and any affitlavits show that there is no genuine issue as to any material fact

28 and that the movant is entitled to judgment as a matter of law.'' Fed. R. Civ. Pro. 56(c). Material
j
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facts are those which may affect the outcom e of the case. See Anderson v. Libertv L obbv, Inc,

477 U.S. 242, 248, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). A dispute as to a material fact is

genuine if there is sufficient evidence for a reasonable jury to reml.n a verdict for the nonmoving

party. J.t.i The court must view the facts in the light most favorable to the non- moving party and

give it the benelt of all reasonable inferences to be drawn from those facts. M atsushita Elec.

Indus. Co. v. Zenith .kadio Corz, 475 U.S. 574, 587, 106 S.Ct. 1348, 89 L.Ed.2d 538 (1986),

n e court must not weigh the evidence or determine the t11111: of the matter, but only determine

whether there is a genuine issue for trial. Balint v. Carson C75'. l80 F.3d 1047, 1054 (9th

Cir.1999).

A party seeking summary judgment bears the initial burden of informing the court of the

basis for its motion, and of identifying those portions of the pleadings and discovery responses

that demonstrate the absence of a genuine issue of material fact. Celotex Com . v. Catrett 477>

U.S. 317, 323, l06 S.Ct. 2548, 91 L.Ed.2d 265 (1986). Where the moving party will have tlle

burden of proof at trial, it must affirmatively demonstrate that no reasonable trier of fact could

tind other than for the moving party. On an issue where the nonmoving party wi11 bear the .

burden of proof at trial, the moving party can prevail merely by pointing out to the district court

that there is atl absence of evidence to support the nonmoving party's case. Ld=. If the moving

party meets its initial bttrden, the opposing party ''may not rely merely on allegations or denials

in its own pleadillgi'' rather, it must set forth ''specific facts showing a genuine issue for trial.''

See FCILR.CiV.P. 56(e)(2),' Anderson v. Libertv Lobbv, Inc., 477 U.S. 242, 250, 106 S.Ct. 2505,

91 L.Ed.2d 202 (1986). If tlle nonmoving pat'ty fails to show that there is a genuine issue for

trial, ''the moving party is entitled to judgment as a matter of law.'' Celotexs 477 U.S. at 323, l06

S.Ct. 2548.

ln connection with its Response, Plaintiff submitted no evidence at a11 - no declarations

and no authenticated exhibits - nothing,

So, it follows that since Defendatzt has made all initial showing tlmt he is entitled to

sllmmaryjudgment, Righthaven's Response, devoid of any evidence whatsoever, is insufficient

to prevent issuance of surnmal'y judgment in Defendant's favor.

Case No. 2: l0-CW0l575-JCM-(PAL) 2 Reply re Defendant's Motion for Summary Judgment
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. PLAINTFFF HAS FAILED TO SUBM IT EVIDENCE SUPPORTING FACTS THAT
2 W OULD ESTABLISH A GE 1 ISSUE FOR TRIAL

3 Plaintiff makes a specious argument agairlst the tmdisputed (and undispuuble) evidence

4 provided by Scaccia. Plaintiff sutes: 1I 1
5 . Defendant's declaration completely fails to set forth the basis for his alleged !1

penonal knowledge of any particular fact or assertion upon which he relies, (Id.)
6 Moreover, Defendant's declaration fails to delineate what the facmal assertions
i are and how the factual assertions constitute admissible evidence. (Id.)

7 3 Furthermore, Defendant's declaration fails to identify what, if arly, facttzal

j assertions are premised on ''information and belief'' j i8 '
' ; !

lt is hard to believe tbat Plaintiff believes its own statement. To illustate the obvious for , I
9 r

Plaintif: filed with this Reply is a Supplemental Declaration of M ichael Scaccia timt points out
10 I

sttements of fact from the original motion that Defendam  has declared to be tt'ue of his own
11

personal knowledge and those stated on infonnation and belief.
12

Contral'y to Plaintiff s argument, the M otion is supported by admissible evidence, .
13

including evidence that Plaintiff itself relies upon in its Complaint.
14

111. PLAINTIFF'S ARGUM ENT FM LS TO SHOW  THAT THE FOUR FACTOR FAIR
15 USE TEST DOES NOT W EIGH IN FAVOR OF THE DEFENSE

16 A. Purpose and Character of Use

17 The flrst factor is ''the purpose and character of the use, including whether such use is of

18 a conunercial nature or is for nonprotit educational purposes.'' 17 USC j 107.

19 There is no dispute that Defendallt's use is not commercial, and is for nonproft1 I

j educationalpurposes.20
21 ? Plaintiff instead argues about the transfozmative nature of the use of the reproducedi

22 Article.

23 There is no dispute tàat the Article is only 12 sentences long, includes less than 300

24 words, and is merely a recitation of facts. The Article is in Exhibit 1 of Plaintiff's own

25 Complaint.

26 Conkary to Plaintiffs unsupported argument, the Article reproduced on Defendant's

27 Pahrump .Ll/'8 blog is accompanied by commentary written by Defendant. (The text of the

28 commentary was set forth on page 5 of the Motion for Summar.y Judgment for tlze Court'si

Caqe No. 2:l0-CV-0l575-JCM-(PAL) 3 Reply re Defendant's Motion fûr Surnmaty Judgment
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1 convenienoe.) There is no dispute that there are over 100 words of cornmentary, The

2 commentary accompanying the Article is in Exhibit 2 of Plaintiff's own Complaint.

3 So, to the extent that the transformative nature, or not, of the reproduction of a work

4 relates to the first factor, the substantial commentary accompanying Defendant's reproduction of !

5 the Article supports the conclusion that the fzrst factor weighs in favor of Defendant.

6 Plaintifps ciutions of Campbell v. Acuff-Rose Music. Inc., 5l0 U.S. 569 (1994), A&M

7 Records. lnc. v. Napster, lnc.. 239 F.3d 1004 (9th Cir. 2001), Los Anaeles News Service v. CBS.-

8 Broadcastina. lnc., 305 F.3d 924 (9th Cir, 2002), W oridwide Church of God v. Philadelphia i1
i

9 Church of Gods Inc., 227 F.3d l 110 (9th Cir. 2000), W alt Disnev Prods. v. Air Pirates. 581 F.2d 1
I

10 75l (9th Cir. 1978), and the tw-o versions of the court's opinion in Los Anceles Times v. Free :!

11 $ Republic. No. 98-7840, 1999 WL 33644483 (C.D. Cal. Nov. 8, 1999) and Los Alweles Times v.

12 Free Republic. 54 U,S.P.Q.2d 1453, 1467 (C.D. Cal. Apr. 4, 2000), do not hclp Plaintiff.

13 Cnmpbell, 5l0 US 569, at 579, specifically poimed out that a transformative use is not

14 absolutely necessary for a tinding of fair use, citing Sonv Com, of America v, Universal City

I15 Studios
s Inc., 464 U.S. 417 (1984). i

l
16 In Worldwide Church, plaintiff and defenclant were, essentially, competing churches, and 11

17 use of plaintiff's work tsnancially benefited defendant by, for example, attracting tithing

18 members. W orldwide Church. 227 F.3d 1 110, at 1124.

19 Iri A&M Records the court held, 239 F.3d 1004, at 1015, w1t.11 respect to the key aspect of

20 this factor:

21 n e district cotu-t determined that Napster users engage in commercial use
of the copyrighted materials largely because (1) ''a host user sending a t'ile cannot 1122 
be said to engage in a personal use when distributing that t'ile to ari anonymous '
requester'' and (2) ''Napster users get for free something they would ordinarily23 

,, ,1 have to buy. Napster, 1 14 F.sapp.zd at 912. The distlict coun s findings are not
1 learly erroneous. i

24 1 C i
lïshed comic books with derogatory depictions of lcg ln Air Pirates

, the detkndants pub

i26 j Disney characters. The commercial nature of tlze use was undisputed.

! , In t-os xrmeles xews sewice tlae court found that the purpose and charactcr of use factor27
l

g i weighed in favor of defendant Court TV because of the use of the work in news reporting,2
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1. despite the othenvise commercial natttre of the use (i.e., Court TV did news reporting for profit).

2 Los Almeles News Senrice, 305 F.3d 924, at 938-940.

3 J.n the Free Republic opinions, the court pointed out that defendant is a for-prot'it entity,

4 ! and donations to defendants were solicited, and defendants' website said its readers ''can often

5 find breaking news and up to tbe mitmte updates.'' So, defendants' use of plaintiff's works was

6 commercial in nature, and in competition w4th plaintiff.

7 Plaintiff has not rebutted the evidence that Defendant's use of the Article was not

8 commercial, and was for news repozting and comment. This factor weighs heavily ilz favor of

9 fmdizlg fair use.
I

10 4 B. Nature of the Copvriahted W ork j
111. Plaintiff does nct dispute that the Azticle is a short recitation of facts, and Plaintiffdoes g

12 not dispute that the infonnation in the Article is of important public concern. Further, Plaintiff j

13 does not dispute tbat, as pointed out in Defenthnt's original M otion, Los Anaeles News Service , ?

1.4 305 F.3d 924, at 940, supports fmdirlg that this factor weighs itl favor of fair lkse for Defendant. '

1.5 ) Plaintiff has provided a misleading citation of Free Republic H in connection with this
1 factor

. 
Here is the court's holding that this factor, with respect to news articles, even copied ill 116 

p'
j

17 their entireties, favored a fmding of fair use in that case (emphasis added):

18 2. The Nature Of The Copyrighted W ork
The second factor identitied in j 107 recognizes ''that some works are

19 closer to tlze core of intended copyright protection tlzan others, with the
consequence that fair use is more diftkult to establish when the former works are

20 copied.'' Campbell, supra, 510 U.S. at 586. Thus, ''the more creative a work, the
more protection it should be accorded from copying; correlatively, the more

21 informational or functional the plaintiffs work, tlle broader should be the scope of
the fair use defense.'' R, supra, j 13.05(Aj(2j(aj. Newspaper artieles to a

22 2 large extent gather and report facts. Nonetheless, a news reporter must determine
which facts are signiticant and recotmt them in an interesting and appealing

23 manner. See Harper & Row, supra, 471 U.S. at 547 (''creation of a nonfiction
work, even a compilation of pure fact, entails originality'').

24 h A nmnber of cases that have analyzed alleged copying of news articles or )
$ videotapes of news events have concluded that the second fair use factor weighs p

2S in the defendant's favor. See Reuters Television, supra, 149 F.3d at 994 (the court j
held that the second factor weighed i!l favor of defendarlts that copied news (

26 footagel; Los Angeles News Service v. KCAL-TV Channel 9, l08 F.3d 1 1 19, I
1 122 (9th Cir. 1997) (the second factor weighed in favor of a finding of fair use

27 wbere defendants copied news footage); Los Arigeles News Sewice v. Tullo, 973
F.2d 791 , 792, 798 (9th Cir, 1992) tthe secend factor favored a video news

28 clipping service that used portions of copyrighted videotapes of newsworthy

Casc No. 2: l0-CV-01575-JCM-(PAQ 5 Reply re Defendaut': Motion for Summary Judn ent
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1. events). See also American Geophysical, supray 60 F.3d at 925 (given the

'' anifestly factual character ofthe . , . articles'' from scientific and medicalm
2 jotmlals copied by defeudant, the court held tlmt the second factor weighed in

favor of fair usel; Television Digest, supra, 841 F. Supp. at 10 (the cottrt found
3 that the second factor weighed in favor of a defcndant that copied a newsletler

containing original news stories). Compare Nihon Keizai Shimbun, supra, l66
4 F.3d at 72-73 (in a suit by a newspaper publisher against a defendant that gathered

news articles f'rom various sources and sold ''abstracts'' of them to its customers,
5 the couz't recognized that newspaper articles are predominantly factual in nattlre

and that expressive elem ents do not dominate, but nonetheless concluded that the :

6 ' , second ''factor is at most neutal on the question of fair use'').1 
'
J 

w hile plaintiffs' news articles certainly contain expressive elements, they
7 ' are predominantly factual. Consequently, defendants' fair use claim is stronger

than it would be had the works been pttrely sctional. See Sony, supra, 464 U,S. at II
8 455, n. 40 ('fcopying a news broadcast may have a stronger claim to fair use than !

copying a motion picture''), Tlle court concludes that the second factor weighs !
9 in favor of a finding a fair use of the Rews articles by defendants in this case. I

;
Plaintiff's citation of Worldwide Church in connection with this factor is inappropriate. i10

!
that case, an entire book was copied. 1 i

11 In j ;

1.2 Plaintift's citzztion of Harper & Row, Publishers. lnc. v. Nation Entemrisess 471 US 539

1.3 (1985) is similarly inappropriate. In that case, the work that was copied was an unpublished i

! ! k and the Court concluded ''the unpublished nature of a work is (aj key, tllough not14 y wor , ,1 
I .15 necessarily detenninative

, 
factor tending to negate a defense of fair use.'' Harper & Row, 471 US

16 539, at 554. (Internal quotation marks omitted.) In the present case, the Azticle was already

17 Ptlblished.

18 C. n e Amount Used in Relation to the Copyrighted W ork as a W hole j

l.p Here, Plaintiff has happily agreed that the Article was reproduced in its entirety.

20 However, Plailltiff disputes the weight to be accorded this factor. It relies on W orldwide

21 Church, but this reliance is inappropriate. In that case, the work was an entire book that was

22 copied, except the attribution to the actual copyright holder was deleted. W orldwide Chtuch,

23 227 F.3d 11 10, at l 118-1119.

24 Here, only a vezy short, fact-laden work was copied.
l l

25 j j So, this factor should be considered neutral.
j i .26 
. I D. Effect of the Ux Upon the Potential M arket for or Value of tllc Copynchted W ork

f ..-' 27 Plaintiff expends more test on this factor tllan any other. Yet, Plaintiff offers no evidence

28 of any negative effect on the potential market for or value of the Article,

Cmse No. 2: 10-CV-01 575-JCM-(PAL) 6 Repty re Defendant's Motion for Summazy Judgment
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Tlzis Com't is asked to take nodce th1 to Qte extent tte market for, or th* vatue oL the

Article itas been fliminishet evideace of sucil dlminishment is totally within Plaintiœs control. r

Yet no nmh evidtknce haq been osered to tlle Court

W hat m  do ilave is Plaintil arguing that Defendant could bav'e done sometlling

different yet in mnking its argtmwnt Plaiqtiffresorts to mnking a generic use of the lzademnrlr of

a tbk'd p> . n at trademsek ks ''Xeroxl and Plaintiluses it generically tàree times. Plaintif
f

dèes not arguewitâ ''cl*  hards.'t

Despite Plaintiff's extensive protests, this factor weigbs Xeavily in favor of the fiir use

defezlse. !

II. CONCLUSION

Defendant smlra tite COUII to note tbat tlle tvidence before the Coud includes exllibits

from Plaintiff's own Complaint aqd from tlze website orplaintiff's purm rted assignor.

For tlle reasons set fortll in Def-dnmt's M otion for Sumrnmy Judm ent mld as set forth

above, Defendant asserts lhnt in view of the tmdisputed fach smnmaryjudgment sholzld be

grdnted in favor of Defene t w1f.11 respect to tlle fairuse defense, eve11 if all evidenct is weighed

irî favor of Plaintif.
. , l

Fxrrtber, Defemdlmtv lntts the Couztthat Defendant s daughtm, M aren Scacciaz who has

never resided in Nevaday has been named a. defendant but 11% nevc b=  smved with a q''mmozzs

orthe Complm'nt In addition, slm hms bad no hwolvemem in the ownership or content of the

Pahrwnp i#'e blog. So, in any evemk she should be dlqmissed from thks suit I

Respectfully submitted,

Dated: March 14, 2011 By:
M ichael Scaccia
4191 W est ' Rtm Road
P.O. Box 9466
lhbnlmp, Nevada 89060
Tel: 775-537-1135
Defendatttrro se

C- NO. 2:1+W .01575-.1CM4PM,) Reply X:D/FeIMIanGMT4iCA fvrsummm ludgzzent
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