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7 UNITED STATES DISTRICT COURT

8 FOR THE DISTRICT OF NEVADA

9

10 RIGHTHAFEN LLC, a Nevada limited-liabiliy )

11 companv. )

12 Plaintlff )

13 v. ) Civil Adion No. 2:10-cv-021. 50

14 DANIEL BARHAM, an individual; and URBAN )

15 NEIGHBOURHOOD, an entity that exists solely )

16 as Mr. Barftam's internet based bloa. )

17 Dqfendant

18

19

20 DEFENDANT. DANIEL BA-R- HAM 'S M OTION TO DISM ISS
21
22 INTRODUOTION
23
24 Daniel Barham is a student who operates an internet blog at www.urbanneighbourhood

25 .com which provides infonnation and commentary related to urban planning and architecmre

26 around the wrorld. Urban Neighborhood is a not for protit blog that exists solely as a M r.

27 Barham 's hlog. Urban Neighbourhood receives no income and has no paid advertisements, text

28 and an im alje, herein referred to as Stthe W ork'' from an article, herein referred to as ççthe Article''
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1 on the Las Alegas Review-lournal's website was quoted and placed in a post on this blog, herein

2 referred to fks S'the Post''. The suite by the plaintiff alleges that the action of placing the W ork

3 within the llost constitutes a violation of copyright. The defendant will show that the plaintiff has

4 failed to prc,ve ownership of the W ork, and has only proven ownership of author created text. lf

5 ownership fpf author created text constitutes ownership of the Article and as such ownership of

6 the W ork ab it was contained within the Article then the defendant will show that the

7 reprodudiolA of a sm all porlion of the Article does not rise to the level of a copyright violation,

8 and is protected under the provisions of fair use. Pursuant to this it will be shown that the

9 Review-lournal encourages bloggers and comm entators to copy and reproduce its content. Also

10 the Defendgm  will show that Righhaven, LLC, herein referred to as ttltighthaven'' has brought

11 this Complëint before the coul't with unclean hands, therefore, the Complaint brought 'by

12 Righthaven against Daniel Barham must be dismissed in its entirety.

13
14
15 POINTS AICD AUTHORITIES
16

17 1. STATEM ENT 0F FACTS

18 Defbndant Daniel Barham hereby m oves this Court for dism issal ofthe Complairlt tiled

19 against him by Righthaven. The gravamen of the claim s brought in that Complaint are for

20 copyright infringement, arising out of M r. Barham 's reproduction of an im age within an Cricle

21 that appearvd in the online version of the Las Vegas Review-lournal (hereinaûer ttllmriew-

22 Journal'') titled tûtvdara visitor:' Death ray scorched hair.'' The Article contained factual

23 intbrm ation about the design of the Vdara Hotel and a quote from a bystander along with the

24 W ork.
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1 ''flu, Article was authored by Joan Whitely, an employee of the Review Journal, which,

2 purportedly, owned the copyrights to the intellectual property created by the author. The

3 ownership ()f the copyright in the W hitely work has presumably been transferred to Righthaven.

4 The ownership of the W ork is listed as M ike Jolmson and the Review-lournal and presumably

5 continues as such as the evidence presented by the plaintiff in exhibit 3 of both the Complaint

6 and the Motion lists the author created work as ttext' which one could reastmably assume refers

7 to the Article.

8
9 Il. STANDARD OF REVIEW

10 F()r a defendant to prevail on a m otion to dism iss under Federal Rule of Civil Procedure

11 12(b)(6), it must appear beyond doubt that the plaintiff ean prove no set of facts in support of his

12 claim which would entitle him to relief. Conlev v. Gibson, 355 U.S. 41, 45-46 (1 957);

13 Cervantes 'k'. Citv of San Diego, 5 F.3d 1273, 1274 (9 Cir. 1993). The purpose of a motion under

14 Federal Rule 1 2(b)(6) is to test the formal sufticiency of the statement of the claim for relief in

15 the compla.int. Rutman Wine Co. v. E. & J. Gallo W inerv, 829 F.2d 729, 738 (9 Cir.l 987).

16
17
2.8
19 111. ARGIJM ENT
20
21 A. DISM ISSAL OF THE CLAIM S OF ALLEGED COPYRIGHT INFRIN GEM ENTOF

22 TF'.E W ORK FOR W HICH NO COPYRIGHT OW NERSHIP HAS BEEN

23 DEM ONSTRATED IS W ARRANTED

24 The Complaint alleges an instance of alleged copying of an image which they refer to as the

25 W ork in tlleir claim, but the application for copyright ownership asserts ownership of atlthor

26 created teld, the license does not list author created image, as is demonstrated in exhibit 3 of

3
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1 Civil Actioll No. 2:10-cv-02150, appended to this m otion as exhibit 3. As ownership ofthe

2 copylight irt a work is a prerequisite to blinging a lawsuit to enforce the copyright,land as

3 Righthaven has not demonstrated in the Complaint ownership of the copyright for the Brork,

4 dism issal is warranted.

5 B, ANY ALLEGED INFRINGEM ENT BY DANIEL BARHAM  IS ALLOW ED UNDER

6 THi! FAIR USE DOCTRINE

7 lf ownership of Author created text refers to the Article as a whole and as such includes the

8 W 'ork, then M r. Barham believes that Plaintiff cannot make out a prima facie copyright

infringem eltt claim , as the am ount copied of the Article was sm al1.2 Nevertheless
, without9

10 waiving his assertion that regarding whether a prim a facie case of copyright infringem ent can be

11 presented, tNe doctrine of fair use provides a complete defense to such claim . Therefore, the

12 infringemerkt claim should be dismissed.

13 The doctrine of fair use is coditied in the Copyright Act of 1976, 17 U.S.C. j107, which

14 states, in part:

15 Notwithstartding the provisions of sections 106 and 106A, the fair use of a copyrighted work,
16 including stlch use by reproduction in copies or phonorecords or by any other m eans specitied by
17 that section, for purposes such as criticism, comment, news reporting, teaching (including
18 multiple colnies for classroom use), scholarship, or research, is not an infringement of copyright.
19 In determining whether the use made of a work in any particular case is a fair use the f'actors to
20 be considepzd shall include
2 l

22 ( 1 ) the lmrpose and character of the use, including whether such use is of a commercial
23 nat-ure or is for nonprotit educational purposes;

1 1 7 U .S.C. <ll 1 (a) states, in pertinent part:
(a) Except fbr an action brought for a violation of the rights of the author under section l 06A (a),
and subject to the provisions of subsection (b), no civil action for inflingement ofthe copyright
in any Unitdld States work shall be instituted until preregistration or registration of the copyright
claim has b'zen made in accordance with this title.
z'I'he Articlkl, as it appears in Exhibit tç1'' to Plaintiffs Complaint, albeit in incomplete fblm,
consists of L09 lines of text, of which, only 13 were copied, and 3 im ages of which only 1. was
copied. The com plete Article appears in Exhibit $$1'' of the Defendant's motion.

4
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1 (2) the ltature ofthe copyrighted work;
2 (3) the llmount and substantiality of the portion used in relation to the copyrilsted work as a
3 whcle; and
4 (4) the (lffect of the use upon the potential market for or value of the copyrighted work.
5

6 No one factor is conclusive, but a11 four factors must be weighed. Campbell v. Acuff-lllàj.q

37 M usic. lnc.. 510 U.S. 569, 1 14 S.Ct. 1 164, 127 L.Ed.2d 500 (1994).

8 The fair use doctrine is intended to balance the rights of authors against the creative

9 efforts of olhers, and to prom ote the welfare of the public:

10
11 ''From the i afancy of copyright protection, some opportunity for fair use of copylîghted materials
12 has been thdlught necessaly to fullill copyright's vel'y purpose.,..'' Campbell, 5l0 U.S. at 575, 1 14
13 S.Ct. 1 164. ''The fair use doctrine thus Apermits gand requiresj courts to avoid rigid application of
14 the copyrigl'lt statute when, on occasion, it would stitle the very creativity which that law is
15 designed to foster.l'' Id. at 577, 1 14 S.Ct. 1 l64 (quoting Stewart v. Abend, 495 U..S. 207, 236,
16 1 1 0 S,Ct. 1 '750, 109 L.Ed.2d 184 (1990)) (alteration in original).
17 * * *

18 Tlle purposd) of copylight 1aw is ''ltlo promote the Progress of Science and useful Arts,'' U.S.
19 CONST. arz. lp j 8, cl. 8, and to senre ''Nthe welfare of the public.'''sony Corp. of Am. v.
20 Universal C'ity Studios, lnc., 464 U.S. 417, 429 n. 10, 104 S.Ct. 774, 78 L.Ed,2d 574 (quoting
21 H.R.ReP.NI). 2222, 60th Cong., 2(1 Sess. 7 (1909)).
22

23 Perfect 10. Enc. v. Amazon.com- Inc., 508 F.3d 1 146, 1 163 (9th Cir. 2007).
24
25 The alleged infringement by Daniel Barham qualities as fair use under the four fadors of

26 the fair use doctline.

27 1) Purpose and Character ofthe Use

28 The most important component of the inquiry into the purpose and character of the use is

29 the questiork whether the allegedly fair use was ''transform ative,'' in other words, whether the

30 second use ildds something new, with a further purpose or different character, altering the tirst

F''-rhe task i:5 not to be simplitied with bright-line nlles, for the stat-ute, like the dodrine it
recognizes, calls for case-by-case analysis.... Nor may the four statutory factors be treated in
isolation, orke from another. A1l are to be explored, and the results weighed together, in light of
the purposel; of copyright.'' Camobell v. Acuff-lkose M usic. lnc.. 510 U.S. 569, 577-78, 1 14
S.Ct. l 164. l27 L.Ed.2d 500 (1994).

5
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1 witll new expression, m eaning, or m essage. Los AnMeles N ews Senzice v. CBS Broadcastinjs

2 Inc., 305 F.3d 924 (9th Cir. 2002).4

3 The form in which Mr. Barham chose to republish the material with other material

4 regarding tlke habits of architects and designers is transformative. Mr. Barham aggregated the

5 qtloted mattzrial from the Article in the Post with other infonnation and im ages both fkonl other

5 sources and his own options regarding the actions of people involved with the constnzction of the

7 Vdara Hotcl, thereby transforming the nature of the individual article into a comlnentary on

8 building design.

9 lndtred, the use of the W ork here which was presented as a thum bnail at the base of the

10 article is silnilar to the use of thumbnail pictures in Perfect 10. lnc. v. Am azon.com . lnca, 508

:11 F.3d 1 146 (9th Cir. 2007). In that case, Perfect losued Amazon and Google as a result ()f

12 Google's slrarch engine reproducing thumbnail (reduced size) images of Perfect 1 0's coprpighted

13 im ages. ln Finding that the thumbnail reproduction was ç<trmlsfonnative,'' the court stated:

14 Gochgle's use of thumbnails is highly transfonnative. In Kelly, we concluded that Arriba's
15 use of thumbnails was transfonuative because ''Arribafsuse of the images servegd'l a
16 diffzrent function than Kelly's use-improving access to information on the Eljnternet
17 verbkus artistic expression.'' Although an im age m ay have been created originally to selwe
18 an tntertainm ent, aesthetic, or infonnative function, a search engine transform s the image
19 into a pointer directing a user to a source of inform ation.s

20
21 Similar to the Google thumbnails, the materials presented in the Post sen'e not only the purpose

22 of gathering different materials related to the state of the architecture profession and attitudes of

4flpinion mnended by Los Anceles News Service v. CBS Broadcastinz lnc., 313 F.3d 1093 (9th
Cir. 2002).
srerfect 10.. Inc. v. Amazon.com, Inc., 508 F,3d 1 146, 1 165 (9th Cir. 2007) citations omitted.
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1 building designers, but the Post also acted as a pointer to the souree of the infonnation, the

2 Review Journal website.6

3 As the use of the copied material is in a transformative context, and acted as a pointer to

4 the source rnaterial itself, this flactor weighs in faveur of a finding of fair use.

5 2) BWf ure ofthe Copyrtkhted lrtlrk

6 The nature of the allegedly copied work is factual news reporting. Such irlformatitan,

7 which is leb's endowed with the creative activity than works of fiction, m akes it easier to Jind fair

8 use. A4svorks that are creative in nature are closer to the core of intended copyright protection

9 than are mcpre fact-based works.''? àk'l''he law generally recognizes a greater need to disseminate

- k f fiction or fantasy.''8 As explained further in Los Anceles N#
.F...:10 tactual works than wor s o

11 Selwice v. (ZBS Broadcastinu. lnc., 305 F.3d 924 (9th Cir. 2002):

12 W e have analyzed the ''nature of the copyrighted work'? factor extensively in prior LANS
13 litiéjation. ''The Denny beating tape is infonnational and factual and news; each
14 characteristic strongly favours gthe userj. Likewise the faet that the tape was published
15 betllre its use by (the alleged inflingerl. Although the Videotape is not wkhout creative
16 asplzct in that it is the result of gMalikaj Tur's skills with a camera, still this fador makes
17 it a great deal easier to tind fair use.''-fhis fador clearly points toward fair use.9

18
19 M oreover, since the article by the Review Journal appeared on the intem et before it was copied

20 to the internet by M r. Barhmn, this factor weighs in favour of fair use. tçpublished works are

21 more likel), to qualify as fair use because the frst appearance of the artist's expression has

Esee Exhibit t:2'' to the Complaint, at bottom, where it states ç<Read more at the Las Vegas Review
Journal.'' l/lr. Barham 's post provided access to the origin of the article, and therefore, Mrould
have served as a feeder or pointer to the ori#nal souree material, not tmlike a search endjne.
LX & M Records v. Napster, 239 F.3d 1004, 1016 (9tl,Cir. 2001) (citing Campbell, 5l0 U.S. at
586, 1 14 S .Ct. 1 164) (internal quotation marks omitted).
Bjlarper (klkow Publishers. Inc. v. Nation Enters., 471 U.S, 539, 563, 105 S.Ct. 2218, 85 L.Ed,2d

588 (1985)9305 F.3d :àt 940,, opinion amended by Los Anceles News Service v. CBS Broadcastinca Inc..

313 F.3d 1093 (gthcir. 2002)..
7
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' d 55:0 h the ttnature of the copyright work'' factor when taken as a whole1 alltady ocoxrre 
. T us, , ,

2 m itigates in favour of a tinding offair use.

3 3) Amount of the Copyrighted Work

4 Thib. factor also favours a tinding of fair use; the licence for the copyright is for atlthor

5 created text as is listed on exhibit 3 and only the portions of the Article that were needed

6 (including the W ork) were eopied to illustrate the Post's commentary. If the plaintiff is claiming

7 that the licence is for the image and not text then they have failed to provide proof of ownership

8 of said image. lf somehow a lîcence for author created text can somehow be intelpreted a.s

9 pertaining ('nly to an im age and not text, then ççwholesale copying does not preclude fair use per

10 se, copying an entire work militates against a tinding of fair use.''l1

11 Casc law interpreting this factor, though ofcourse faithful to the statute's directit')n that
12 we llre to consider the substantiality of the portion used ''in relation to the copyrig,hted
13 work as a wholer'' has also noted that the purpose and character of the use are relevant in
14 evaluating the denominator. See, e,g., Kelly v. Aniba So* Corp., 280 F.3d 934, 943 (9th
15 Cir. 2002) (''lf the secondary user only copies as much as is necessary for his or her
16 intended use, then this factor will not weigh against him or her.''). 12
17
18 As litated supra, the Article in question, entitled ttvdara visitor: tDeath ray' scorched

19 hair'' consilits of 108 lines of text of which 13 were quoted, or 66 sentences in 29 paragraphs. Mr.

20 Barham colnied 12 of the 66 sentences, 5 of the 29 paragraphs, or 1 of 3 im agesl' by any of these

lol-larper & Row Publishers. Inc. v. Nation Enters., 471 U.S. 539, 564, 105 S.Ct. 2218, 85
L.Ed.2d 588 (1 985) (noting that the scope of fair use is narrower with respect to unpublished
works because the author's right to control the tirst public appearance of his work weighs against

the use of iïis work before its release).
llWorldwitle Church of God v. Phila.church of God. lnc., 227 F.3d 1 1 10, 1 1 18 (9'bCir. 2000).
12Los Angvles News Service v. CBS Broadcastinq. lnc., 305 F.3d 924, 94l (9th Cir.2002)',
opinion alr.ended by Los Anceles News Service v. CBS Broadcastinz. Inc., 313 F.3d 1093 (9:h
Cir. 2002).
13As with E''xhibit 1 provided by the Plaintiff Exhibit 2 in the plaintifps lawsuit whicb shows the
Post from lJrban Neighbourhood is incomplete the f'ull Post is included in Exhibit 2 of this
m otion.

8
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1 measures', slr. Barham copied less than 30% of the Article. This factor does not v/eigh against a

2 iinding of titir use.

3 4) Af/pc/ ofthe Use Upon the Potential Market

4 Becftuse the use of the copied material was transfonnative, it will likely have no effect on

s the m arket fbr internet news articles, A transform ative work is less likely to have an adverse

6 irnpact on tlle m arket of the original than a work that m erely supersedes the copylighted work.

7 Lgmpbell v. Aeuff-llose M usic. lnc., 510 U.S. 569, 591, l 14 S.Ct. 1 164, 127 L.Ed.2d 500

8 (1994) (stating that a work that supersedes the object of the original sen'es as a market

9 replacem enl for it, m aking it likely that market hann will occur, but when the second use is

lo transformative, market substitution is less certain).

11 M r. Barham did not profit from advertising on the website where the copied m atelials

. d unlike the alleged infringers in both the Googlel4 and Anibals cases. Blogs, by12 were displa pe , .

13 their vel'y nltture, are infonnative, and are m ost are not written for com mercial gain. M r. Barham

14 has no advertising on Urban Neighbourhood and as such has m ade no profit from the Post. His

15 blog in contrast, was created to be infonnative, not as a source of revenue. The m aterial Mras

16 placed into lrhe Post plim arily to bring attention to the general public regarding the foolhardy

17 nature of iploring natural phenomenon when designing a building. M oreover, because M r.

18 Barham 's P'nst was acting as a feeder or pointer to the Review Journal website, it would likely

19 benetit, not hann the Review Journal's m arket.

20 Arrilna's use of Kelly's im ages in its thumbnails does not harm the m arket for Kelly's
21 imaéjes or the value of his im ages. By showing the thum bnails on its results page when
22 userls entered tenns related to Kelly's im ages, the search engine would guide users to
23 Kell/s web site rather than away from it.16

lzerfect 10. Inc. v. Amazon.com. lnc., 508 F.3d 1 146 tgtl'cir. 2007).
lslkellv v. Aniba Soft C(7ro., 336 F.3d 81 1 (9th Cir. 2003).
l6Fe1lv v. Arriba Soft Corr., 336 F.3d 81 1, 821 (9th Cir. 2003).

9
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1
2 It is unclear as to whether Righthaven has purchased any right, other than the right to

3 initiate litigation, from the Review-lournal with regards to the W ork or the Article. lf it is

4 demonstrattld that the Plaintiff cannot derive any commercial benetit or royalties from the

5 internet publishing of the W ork or the Article, and indeed Rigllthaven and the Reviewuournal

6 has remove:l the W ork from the Review-lournal website arld as such can make no profit rrrom

7 ityl7considerations of effect upon the potential market should automatically be found in fttvour of

8 M r. Barhanl.

9 C. IM PI-IED LICENSE

10 Pos:sibly the most important factor in considering the merit of this lawsuit is implled

11 license. StAA implied license ean be found where the copyright holder engages in condud from

12 which the c'ther party m ay properly infer that the owner consents to his use.''18 The Defendant

13 argues that the Review-lournal not only offered the article to the world for free, encouraged

14 people to sllve and share the article without restrictions, pennitted users to tight-click'' cknd eopy

15 the article tkom its website, but also actively encouraged readers to share and repost the ftrticle on

16 other sites ;md forums. This is made evident when looking at the bottom of the original version

17 of the Artille where there were no fewer thmz 1 9 different ways to copy and repost the Article

18 and the W ork onto other websites and forums. 19 The Plaintiff argues that it gave no such

19 license to the Defendant, it is clear however, from the multiple quick share links at the

20 bottom of the Article that the defendant can reasonably assert that the conduct of the

21 copylight holder at the tim e of publication on the Review-loum al website encouraged

22 users to ctlpy and distlibute the work with the ease of a single click. M oreover at the time

i'see Exhibil 4.
t'Field, 4 12 F. Supp. 2d at l 1 l 6 (interllal quotation marks omitted).
lgsee Iïxhibil 1.

10
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l of this writing the Review-lournal and Righthaven have increased the number of ways

2 that the Article and the W ork can be shared to 52, no less than 3 of which are bLogging

. 
203 platform s. specitically, Blogger, Typepad and W ordpress, these quick link and easy

4 share buttc'ns can not be interpreted in any other way than as a license to copy and

5 reproduce the content on external websites without written consent of either the Review-

6 Journal or Righthaven which in light of the infringem ent lawsuits filed by Righthaven

7 sm acks ofentrapm ent as anyone who utilizes the link em bedded by the Review-lcurnal

8 to share onto a blogging platfonn would no doubt be senred with an infringement lawsuit.

9 For this reason the lawsuit should be dism issed.

10 D. DISM ISSA L IS W ARRANTED BECAUSE ZLAINTIFF BRINGS THE CLAIM'SW ITH

11 UNCLEAN HANDS

12 Plaintiff brings these claim s with unclean hands, which m andates dism issal of this action.

21
13 The defensdl of unclean hands can be invoked as a defense in a copyright infringement action.

14 The actions of PlaintiffRighthaven in pursuing the instant action for copyright infringement

15 smack of b1krratry,22 Righthaven was created by its counsel, Steven Gibson, apparently to pursue

16 violations ckf the copyrights it purchased from the Review Jounzal. Righthaven is not the author

17 ofthe work that was alleged to have been copied. ln fact, as per its own motion Righthaven

18 purchased the copyright in the W ork sometime after the alleged infringement occurred, and

19 likely purchased the copyright with the specitic intention of pursuing this action against M r.

20 Barham andl a number of other bloggers.

'osee Exhit'it 4.
slsee 4 Ninmzer on Copyright j 13.09gBq.
zzBarratry is detined in Black's Law Dictionary (6thEd.) as ttthe offense of frequently exciting
and stining up quarrels and suits.''

11
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:L Thti.s, it appears that Mr. Gibson, upon diseovering these infringements, purchased the

z oapyrights so as to pursue the infringement actions against the allegedly liable parties. Neither

a the Revieu' Journal, nor Righthaven aher its purchase of the W ork, sent a cease and desist letter,

4 nor any otiler request to discontinue the alleged infdngement, prior to initiating this action.

5 lnstead, Righthaven has brtmght this lawsuit (and as of this writin,g close to 190 others) against

6 alleged inli-ingers, further adding to this Ceurt's Overloaded docket. Righthaven's motivation for

7 avoiding tùe simple ad of sending a letter requesting that M r. Barham cease and desisl is simple,

8 it is using these lawsuits as a source of revenue. Such abuse of legal process should be rejected.

9 CIDNCLUSION
10 In this case, Daniel k rham, has operated a blog for the purpose of educating the

11 general ptlblic about the state of urban planning and architecture across the world. His

12 actions ilt copying a Small portion of a Review-lournal article and the Work contained

13 within are consistent with this purpose fall within the fair use doctrine. Ftlrthermore

14 implied Iicence was givenz and continues to be givell by the Review-lournal and by

15 extensioll Righthaven. The nature of a blog is to be informative, and such uses for the

16 internet sllould be encotlraged by copyright Iaw, especially where the author of the blog,

17 as M r. Barham herein does not derive commercial benefit from the websit'e that displays

18 the blog. Defendant Daniel Barham a5k5 this Court to dismëss the allegations of copyrigllt

19 infringement based upon Plaintiff's Iack of ownership of the W ork, faîr u5e of copied

20 materiap.s implied Iicencez and undean hands.

21

12
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Name: Steven A. Gibson

Datm November 24a 20 10

App 'icant's Trarking Number: 0002 1 60

llngc 2 pf .n
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Case 2.. 1 0-cv-O2 1 50 Document 1 -1 Filed 1 2/1 0/1 0 Page 10 Of 1 0

Reîjstration #:

Serviçe Request #) 1.524088592

Application Date: 1 1-2.4-20 10 ) 2255:02

Correspondent
Organizaf ion Name; Righthaven LLC

Name: Steven A, Gibson

Address: 9960 Wes: Chryenne Avenue
Suite 2 1 0
Las Vegas, NV 89 129-770 I United Statcs

Mail Ctldificate

Rigltthaven LL t:
F t ev en A . (Jib stan
9960 Wkst Cheyenne Avcnue
Sui te 2 1 O
I as Nkgas, N-V 39 1 29 -7 7 C) ) ! rnitcd Slat t!s
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