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For the reasons stated below, Mr. Rogers’ motion for improper joinder is granted and all other Doe
defendants are severed from the case without prejudice to the plaintiff filing suit against them individually in
the proper forum. The plaintiff shall immediately proceed with the notification procedures to all of the
severed Doe defendants as detailed in this order. With respect to Mr. Rogers’ motion to dismiss for lack of
personal jurisdiction, the motion is denied without prejudice. The plaintiff has until April 11, 2011, to either
amend the complaint to name Mr. Rogers as a defendant or dismiss the case in its entirety.

-H[ For further details see text below.]
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R AT
STATEMENT

The plaintiff, Lightspeed Media Corporation, brought suit alleging that John Does 1-1,000 infringed its
copyright by illegally reproducing and distributing over the Internet the plaintiff’s creative works. The
amended complaint alleges that the defendants downloaded the works using BitTorrent protocol under which
users distribute data directly to one another rather than obtaining the files from a central server. The actual
names of the defendants were unknown to the plaintiff; instead, the only means of identifying the defendants
was through an Internet Protocol (“IP”) address, which is a unique number assigned to a computer. On
September 15, 2010, this court granted the plaintiff leave to subpoena certain Internet service providers
(“ISP”) to obtain the identity of the persons associated with the allegedly offending IP addresses identified in
the First Amended Complaint.

One of the individuals apparently identified by an ISP as owning one of the allegedly offending IP
addresses is Beau Rogers. Mr. Rogers filed a motion to quash the subpoena, 2 motion to dismiss the
complaint based on a lack of personal jurisdiction and a motion for severance based on impermissive joinder
[Dkt. ## 32, 33]. M. Rogers also filed a motion for a protective order asking that he be allowed to conceal
his identity from the plaintiff. On February 4, 2011, the court denied Mr. Rogers’ motion to quash without
prejudice pending a ruling on the motions to dismiss for lack of personal jurisdiction and for severance based
on impermissive joinder. In that same order, the court denied the motion for a protective order because Mr.
Rogers had already disclosed his name and address to the plaintiff in his filings with the court, and because
Mr. Rogers had not demonstrated that he was entitled to conceal his identity under Seventh Circuit precedent.

The plaintiff filed its opposition to Mr. Rogers’ motions to dismiss and for severance on February 24,
2011. The defendant did not file a reply, though he was given the opportunity to do so; accordingly, the court
will rule without the benefit of a reply.
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The court will first address Mr. Rogers’ motion for joinder. Undet Rule 20, persons may be joined in
one action as defendants if: “(A) any right to relief is asserted against them jointly, severally, or in the
alternative with respect to or arising out of the same transaction, occurrence, or series of transactions or
occurrences; and (B) any question of law or fact common to all defendants will arise in the action.” Fed. R.
Civ. P. 20(a)(2). Further, Fed. R. Civ. P. 21 provides that “[m]isjoinder of parties is not a ground for
dismissing an action. On motion or on its own, the court may at any time, on just terms, add or drop a party.
The court may also sever any claim against a party.”

Mr. Rogers notes that in other similar types of copyright cases, some courts have ordered that the
defendants be severed, and asks that the same be done here. For example, Mr. Rogers cites to LaFace
Records, LLC v. Does 1-38, No. No. 5:07-CV-298-BR, 2008 WL 544992 (ED.N.C. Feb. 27, 2008), in which
the court granted a motion to sever under facts similar to those existing in this case, stating:

The moving defendants argue that plaintiffs have failed to show that the copyright
infringement claims against them arise out of the same transaction, occurrence, or series of
transactions or occurrences. (Defs.! Mem. at 12-16). The court agrees. Plaintiffs argue that the
claims asserted against the various defendants arise out of the same series of transactions
because each defendant used the same ISP as well as some of the same P2P networks “to
commit the exact same violation of the law in exactly the same way.” (Plfs .! Resp. at 22).
However, merely committing the same type of violation in the same way does not link
defendants together for purposes of joinder.

In similar cases, other courts have commonly held that where there is no assertion that
multiple defendants have acted in concert, joinder is improper. See BMG Music v. Does 1-4,
No. 3:06-cv-01579-MHP, 2006 U.S. Dist. LEXIS 53237, at *5-6 (N.D. Cal. July 31,2006)
(sua sponte severing multiple defendants in action where only connection between them was
allegation they used same ISP to conduct copyright infringement); Interscope Records v. Does
1-25, No. 6:04-cy-197-011-22DAB, 2004 U.S. Dist. LEXIS 27782, at *19 (M.D. Fla. Apr. 1,
2004) (magistrate judge recommended sua sponte severance of multiple defendants in action
where only connection between them was allegation they used same ISP and P2P network to
conduct copyright infringement). Accordingly, this court finds that defendants’ use of the
same ISP and P2P networks to allegedly commit copyright infringement is, without more,
insufficient for permissive joinder under Rule 20. This court will sever not only the moving
defendants from this action, but all other Doe defendants except Doe 2. See BMG Musicv.
Does 1-203, No. 04-650, 2004 U.S. Dist. LEXIS 8457, at *2, *4, 2004 WL 953888 (E.D. Pa.
Apr. 2, 2004) (apon motion for reconsideration, court upheld its sua sponte order of severance
of all but one Doe defendant).

Id. at *2.

In response, the plaintiff argues that this case is distinguishable because BitTorrent involves more
than ““merely committing the exact same violation in the same way’ or using the same ISP as was alleged in
those cases.” Plaintiff's Opposition, Dkt. #45 at 13. But this statement ignores that the BitTorrent protocol is
a peer-to-peer file sharing system, which was at issue in the LaFace Records case.! Thus, the court finds the
plaintiff’s attempt to distinguish its case from the others cited above unpersuasive and that Rule 20(a)(2)(A)
has not been satisfied. The court is equally unmoved by the plaintiff’s assertion that joinder at this stage
serves the interests of judicial economy. ‘According to the plaintiff, if joinder is not allowed, it would be
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required to file 1,000 different cases in which the judges might issue inconsistent rulings. But this issue goes
to the plaintiff’s interests, not the court’s. The plaintiff states that, after discovery is complete, “Lightspeed
may ultimately dismiss the entire case and file suits against individual Defendants in other jurisdictions.”
Plaintiff’s Memorandum in Opposition, Dkt. #45. In the meantime, given the number of “potential”
defendants (i.e., Does 1-1000), this court could be faced with hundreds of factually unique motions to
dismiss, quash or sever from potential defendants located all over the country. Indeed, one other motion is
pending in this case and in another similar case before this court, Millenium TGA Inc. v. Does 1-100 (10 C
5603), numerous motions to quash based on a tack of personal jurisdiction are being filed as this order is
being written.

ey

The court’s decision to order severance is reinforced by its concerns regarding the plaintiff’s choice
of venue. The plaintiff’s complaint points to no facts indicating why venue is appropriate in the Northen
District of Illinois. The plaintiff is an Arizona corporation with its principal place of business in Arizona. As
far as the plaintiff knows, none of the defendants are located in Illinois and it has provided no good-faith
basis for its allegation that “on information and belief each Defendant may be found in this district and/or a
substantial part of the acts of infringement complained of herein occurred in this District.” Amended Comp.
at97. Indeed, at least one defendant, Mr. Rogers, is not found in thig district and it appears that easily
accessible tools exist to verify the locations of the IP addresses of the other named Doe defendants, see, e.g.,
http://whois.arin.net/ui/, many (if not all) of which are not located in Ilinois,

For these reasons, Mr. Rogers’ motion for improper joinder is granted. All other Doe defendants are
severed from this case without prejudice to the plaintiff filing suit against them individually, The plaintiff
shall, within 7 days of the date of this order, notify the internet service providers that have been subpoenaed
that the subpoena is sua sponte quashed, to cease and desist all efforts to identify the users of the relevant IP
addresses, and to have the internet service providers immediately notify anyone to whom they have previously
given notice of the subpoena of this dismissal order. Moreover, as to all of the IP addresses for which the
plaintiff has received identifying information, the plaintiff shall, within 7 days of the date of entry of this
order, send via U.S. Mail the instant order to those users along with a letter notifying them that they are no
longer named as potential defendants in the instant litigation,

With respect to Mr. Rogers’ motion to dismiss for lack of personal jurisdiction, the plaintiff contends
that the motion is premature because Mr. Rogers has not actually been named as a defendant in this case. The
plaintiff has until April 11, 2011, to either amend the complaint to name Mr. Rogers as a defendant or dismiss
the case in its entirety. Inthe event that the plaintiff amends the complaint to name Mr. Rogers as 2
defendant, Mr. Rogers may renew his motion to dismiss for lack of personal jurisdiction.

RH/p

1. ”Bit Torrent is a popular P2P [peer-to-peer] file sharing system. The BitTorrent network relies
on Internet search engines that index files through metadata called torrents. Bit Torrent client
software allows files to be downloaded and uploaded on P2P networks using a high-performance
network protocol.” _
http://compnetworking.about.com/ od/bittorrent/BitTorrent_Bit Torrent P2P_Network.htm
(visited March 23, 2011).
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

AF HOLDINGS LLC, )  Case No.: 11-CV-03336-LHK

| ' Plaintiff, ) MINUTE ORDER

. %
DOES 1-135, g

Defendants. g A
)

Cletk: Martha Parker Brown - PlaintifP’s Attorney: Brett Langdon Gibbs

Reporter: Lee-Anne Shortridge
Length of hearing: 34 minutes

2012. A further case management conference was set for May 23, 2012.

2012, a sworn declaration(s) under penalty of perjury. The declaration(s) must include the
following information:

IT IS SO ORDERED.
Dated: February 22, 2012

Case No.: 11-CV-03336-LHK
MINUTE ORDER

A hearing on the Court’s January 19, 2012 Ozder to Show Cause was held on February 22,

At the hearing, the Court ordered Plaintiff’s counsel to file, by 6:00 p.m. on February 24,

The date that Plaintiff's counsel served subpoenas on each ISP and the date the ISP responded.
The TP addresses for which Plaintiff’s counsel has made a settlement offer and how that offer
was communicated, e.g. by mail, phone, or email. The movanits (for motions to quash) and
objectors to whom Plaintiff’s counsel has made a settlement offer and how that offer was
communicated.

A list of ISPs not complying with Magistrate Judge Lloyd’s expedited discovery order, and for
which TP addresses the ISP is not complying. Include the reason, if any, given by the ISP for
not complying,.

A list of ISPs not complying with a subpoena, and for which IP addresses the ISP is not
complying. Include the reason, if any, given by the ISP for not complying.

A list of the ISPs for which there is a pending motion to quash.

Whether, when, and by what means Plaintiff’s counsel has contacted John Doe 134, the movant
in ECF No. 25. ,

Whether, when, and by what means Plaintiff’s counsel has contacted or attempted to contact
Messrs. Ferlito and Smith.

A list of the IP addresses for which Plaintiff’s counsel received subpoena returns and whether
the ISP provided all the categories of information requested by the subpoena. If the ISP did not
provide ;11 categories of information, identify which categories of information were not
provided.

A list of the BitTorrent copyright infringement cases involving multiple joined John Doe
Defendants filed Plaintiff’s counsel’s law firm or predecessor firm in federal court. Identify the
case by name, case number, court, and filing date. For each case, indicate how many Doe

Defendants were actually served. p -
LUCY H.H

United States District Fudge
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Brett L. Gibbs, Esq. (SBN 251000)
Prenda Law Inc.

38 Miller Avenue, #263

Mill Valley, CA 94941
415-325-5900 ,
blgibbst@wefightpiracy.com
Attorney for Plaintiff

IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF CALIFORNIA

' SAN JOSE DIVISION
AF HOLDINGS LLC, )
Plaintiff, ) No. 5:11-CV-03336-LHK
V. ) ' S R
DOES 1-135, ) DECLARATION OF-CHARLES E. PIEHL
Defendants. )
’ =)
)
)

DECLARATION OF CHARLES E. PIEHL IN RESPONSE TO MINUTE ORDER
1, Charles E. Piehl, dec[are as follows:” | - L

L. Tam the custodxan of records for: Prenda Law Inc _ o
2. On Febmary 23, 2012,the Couzt ordered the ﬁhng of this declarauona

3. On information and belief, ﬂ-le atta_ched Exhlbl;’c- A accura’_tely reflects the records kept

| by Prenda Law Inc. as of February 24, 2012.

4. Ideclare under penalty of pexjury that the foregoing is true and correct based on my
own personal knowledge, except for those matters stated on informatien -and behef and those
matters I believe to be true. If called upon to testify, I can and will competently testify as set forth

above.

DATED: February 24, 2012

By:
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1)

responded.

ISP

Advanced Colocation
Covad Communications Co.
AT&T Internet Services
Color Broadband

Sonic

Charter Communicalions

Comcast Cable Communications

Frontier Communications of America 8/5/11
Sprint PCS

Unwired

Broadband

Black Oak Gompulters
Wave Broadband
Clearwire US

- Verizon-Onlineg

Surewest Broadband
Cox Commumnications

2)

Status

USMail
USMail
USMail
USMail
USMail
USMait
USMail
USMail
USMait
USMail
USMail
USMai]
USMail
USMail
UsSMail
USMail
USMail
USMait
USMail
USMail
UShail
USMail
USMail
USMail
USMail
UsSmMail

Issugd-  Response
8/5/11 )

8/5/11

8/_5/1 1 11/115/11
8/5/11 8r18/11
8/5/11

8/5/11 11145711
8/5/11 10/10/11
8/5/11

8/5/11 8/18/11
B/5/11 9/26/11
8511 10/24/11
-B1511

875411

8/5/11 :
B/51 1 11/28/11

The date that Plaintiff's counsel served subpoenas on each ISP and the date the ISP

The IP addresses for-which Plaintiff’s: counsel has made a setﬂement -offer and how that
offer was communicated, e.g. by mall, phiorie, or email. The- movants (for motions to quash). and
objectors to whom Plaintiff's counsel has made a settlement offer-and how that offer was
commumcated

IP
87.121.209.48
66.215.158.202
68.101.114.52
88.113.62:22

67.181.128.221

69.107.102.11
64.203.113.177
67.161.66.97
69.108.96.77
'99.183.240.55
98.210.25.174
98.207.38.44
68.4.128.139
68.5.188.159
69.227.70.219
69.107.91.219
76.20.11.145
71.195.97.154
72,220.176.44
76.1.26.36:154
76.103.48.164
24.5.13.184
68.127.118.133
68.5.122.173
68.7.130.203
68.8.57.53

USMait
USMail
USMail
USMail

» USMail
- USMail

‘USMail

- _-AJshail

" -USKtall

usmMmail

“UsMail
USMail

. USMail
YUSMaif
UShaail
USMail
USMail
USMail
USMail

USMait
Usmail -

 YSMail
USMail
USMait
USMail
USMail
USMail

In cases where a imotfon to quash was filed.

Status
USMail

P
71.139.12.128

71.202.113.106
76.127.112.56
24.6.249.176.
67.166.151.220

67.180.246.80

76.14.29.230
78,254.41.180
24.23.8.73

-71.198.194.113
72.211.231.103

72.197.231.3
24.4.1:44.239
71.188.168.39
72.220.42.29

76.230.233.239

24.23,222.237
209.237.232 57
108.81,168.247
24.180:49.171
24.5.38.201
98.207.183.169
24.205.30.192
67.180.56.26

68.126.204.146 .
68.111.244.226

68.105.66,166
72.197.43.207

C184

_ USMail

CUSMail
- UsMalil
- USMail

98.208, 108 119.

98.182.27:289
98.207.248.39
98,234.59.149
24,4.119.18

il 24:6.73.58
174.65.129:8.,

USMail

76.126.66.211
71.204,161.2
76.200.129.112
70.181.85.58
71.202.249.178

it. 74.213.246.188

98.192,186.87
99.183°242.47
98.176.78.121

© 99.24.161.31

98.234.38.72

'98.210.218.152

98.238.203.2

"99,183.243.142
98.176.15.188 = -
'98.248.213.208

99.41.79.188
67.169.107.114
67.187.248.194
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USMail 71.83.208.158

3} Alist of ISPs not complying with M‘agiStréﬁe =Juc‘igé-‘[:lqyd.’§,-éxpe‘ditéd discovety érder, and
for which IP addresses the ISP is not complying. -Include the reasen, if any, giveh by the ISP for

not complying.

ISP . IP Addresses -Reason
Advanced Colocation ALL None provided
Black Oak Computers 66.160.133.102 Two Subpoenas issued, one completed, the other no
response, no reason provided :
| Clearwire US ALL None provided
E Covad Communications Co. ALL None provided
; ‘Frontier Communications of America ALL None provided
Sonic ALL None provided
; _ Sprint PGS | ) ALL None provided
i ' Surewest Broadband ALL None provided
! : : Verizon Qnline ALL - - Nongprovided
4) A list of ISPs not complying with a subpoéna, and for Which P addresses the ISP i riot
complying.. Include the reason, if any, given by the ISP for not complying.
ISP iP Addresses Reason
Advanced Colocation ALL None provided . .
Black Oak Computers 66.160.133.102 Two Subpoenas issued, one completed, the other no
response, no reason provided -
Clearwire US ALL ‘Nong previded
Covad Communications Co. ALL - None'provided -
Frontier Commiunications of America ALL Norie provided - " . -
Sonic < ALL . - Nongprovided - - -7
Sprint PCS ’ -ALL - Neone provided T
Surewest Broadband 0. ° " Nonheprovided .
Verizon Online . 0 Nene provided
5) A list of the ISPs for which there is a:pending metion to quash.

AT&T, COMCAST, GHARTER & COX

6) Whiether, when, and by what mearis Pldinfiff's coutisel has contacted John Doég 134, the
movant in ECF No. 25. . .

Plaintiff's counsel has not attempted to contact the unidentified individual referred to by the Court as
“John Doe 134." ' : e,

7) Whether, when, and by what means Plaintiff's counsel has coritacted or attempted to
contact Messrs. Ferlito and Smith. ' _ . ,
Plaintif’s counsel attempted 16 contact Mr Ferlito by U.S mail. Plaintiff's counsel attempted to cortact Mr.
Smith by U.S. mail. .

8) A list of the IP addresses forwhich Plaintiff’s counsel received Siibpoena returns and
whether the ISP provided all the categdries of information requested by the subpoena, If the ISP
did not provide all categories of information, identify which categories of information werg-not
provided. o : i '
IP Address Missirig email 76.200.120.192 Phone,
- 68.126.204.146 Phone, _ .69.107.91.219 . Phone; | _ email
i T email , email 76.254,41,180  Phdne,
i 68.127.118.133 Phane, 69.108.96.77 ~ Phone : . -email
} ’ email 69.227,70.219  Phone 99.183.240.55  Phone,
; 69.107.102.11  Phone, 71.139.12.128  Email © email
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99.183.242.47  Phone, 24.5.13.184 Emait
email 67.161.66.97 Email

76.126.66.211  Emall
98.192.186.87 Emall

99.183.243.142 Phong, 67.166.151.220 Emalil 98.207.248.39  Emall
email 67.168.107.114 Email 98.208.108.119 Email
99.24.161.31 Phone, 67.180.56.26 Email 98.210.218.1562 Email
email 67.181.128.221 Emall 98.210.25.174  Email

99.41.79.188 Phone
209.237.232.57 Phone
68.113.62.22 Email
74,213.246.188 Email
24.,23,222.237 Email
24.23.6.73 Email
24.4.144.239 Email

67.187.248.194 Emall
71.198.158.39  Email
71.202.113.106 Email
71.202.248.178 Email .
76.103.48,164  Emall
76.126.155.41  Ermail
76.126.86.154  Emalil

08.234.128.170 Emall
98.234.38.72 Email
98.234.59.149 Email
08,248.213.208 Email
68.101.114.52 Emaill -
.72.197.231.3  Phone,
o emalil -

9 A list of the BitTotrent copyright Enffihgemérit: cases invelving multiple jSined John Doe -
Defendants filed Plaintiff's counsel’s law firmor predécessor firm in federal court. identify the

case by name, case number, couit, and filing date. For each case, indicate how many.Doe
Defendants were actually served. : S - :

Although our records indicate that we have filed suits against individual copyright infringement
defendants, our records indicate that no defendants have been served in the below-listed cases.

Case Name Case Number Court  Filing ddte
Lightspeed Media Corporation v, Dogs 1-9 431 1-cv-02261 NDCA -~ 5/6/11
MCGIP, LLC v. Does 1-8 3:11-0v-02262 - NR:GA 5/6/11.
CP Productions, Inc. v. Does 1-300 1:10-cv-06255 S - 9/29/10
Future Blue, Inc. v. Does 1-300 : 1:10-cv-06256 o= Bl2sno
First Time Videos LLC v. Does 1-500 "~ ~ 1:10-cv-06254 NP "o 9291
Hard Drive Productions, Inc.v. Does 1-100 1:10-cv-05606 NRIL . o910
Lighispeed Media Corporation v. Does 1-100 1:10-cv-05604 ND. L 97240
Milleninium TGA, Inc. v. Does 1-100 . 1:10-6v-05603 NG L. - 92t
in the Matter Of .a Pelittion By Ingenuityi3 LLC ™ 2:11-moc-00084 ED CA 10/28/11
Pagific Century Inlernational Lid, v.Does 1-101  4:11-cv-02533 ND CA 5/25/11
Boy Racer inc. v..Does 1-10 1:11-cv-00592 SD OH 8/26/11
Hard Drive Productions, Inc. v. Does.1-10 11 1-cv-02980 ND L 5/4/11
Boy Racer Inc. v. Does 1-10. . ' 3:11-0v-00482 WD KY 83111
CP Productions, Inc. v. Does 1-12 3:11-cv-02259 . NDGA . 56711
Hard Drive Productions, Inc. v. Does 1-11 " 1:11-cv-23033 SDFL - B2y
Hard Drive Productions, Inc. v. Does 1-12 1:11-cv-00595 SD OH * 8/26/11
MCGIP, LLC v. Does 1-14 1:11-cv-02887 ND IL 4/29/11
CP Productions, Inc. v. Does 1-14 1:11-cv=22204 -SDFL 61711
Hard Drive Productions, Inc. v. Does 1-14 1:11-0v-02981 ND 1L 5/4/11
Pacific Century International LTD v. Does 1-14 1:11-cv-03118 .NDIL 5/10/11
Boy Racer Inc. v, Does 1-17 1:11-cv-05416 ND L 8/10M11
MCGIP, LLC v. Does 1-316 1:10-cv-06677 - NDIL 10/15/10
Hard Drive Productions, Inv, v. Does 1-16 1:11-cv-23064 SDFL . 825111
Hard Drive Producfions, Inc. v. Does 1-16: 1:11-cv-03108 ND IL 510/11
VPR Internationale v, Does 1-17 4:11:cv-03494 ND.CA 3/28f11
First Time Videos LLC v. Does 1-18 4+11-cv-00069 SDIN 6/14141
MCGIP, LLC v. Does 1-17 3:11-¢cv-50062 ND IL 3/9/11
Boy Racer Inc. v. Does 1-17 1:11-cv-03087 NDL 5811
VPR International v. Does 1-1017 2:11-cv-02068 NDIL 31811
Hard Drive Productions, Inc. v. Does 1-118 4:11-cv-01567 ND-CA 373711
Hard Drive Productions, Inv. v, Does 1-18 1:11-cv-23032 SDFL 8/23/11
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MCGIP, LLC v. Does 1-18 3:11-cv-01485 ND CA 3/28/11
Pink Lotus Entertainment LLC v. Does 1-20 1:11-cv-03048 ND 1L - 5/6/11
MCGIP, LLC v. Does 1-20 1:11-cv-04486 NDIL - 7HHAA
Millennium TGA, Inc. v. Does 1-21 - 3:11-cv-02258 ND CA 5/6/11
MCGIP, LLG v. Does 1-21 4:11-¢v-01783 ND CA 4/12/11
Hard Drive Productions, Inc. v. Does 1-21 -4:11-gv-00059 SD IN 5/20/11
Hard Drive Productions, inv, v. Does 1-20 1:11-cv-22208 SDFL 6/17/11
AF Holdings LLC v. Does 1-20 3:11-cv-00491 wD KY 8/31/11
Millennium TGA, inc. v. Does 1-21 5:11-¢v-01739 ND CA 4/8/41
Boy Racer Inc. v. Does 1-23 4:11-cv-00070 SDIN 61411
First Time Videos LLG v. Does 1-23 1:11-cv-05417 ND IL 8/10/11
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IN THE CIRCUIT COURT __
TWENTIETH JUDICIAL CIRCUIT CHE
ST. CLAIR COUNTY, ILLINOIS LAIRCOUNTY
e 20 2012
LIGHTSPEED MEDIA CORPORATION, )
)
Plaintiff, )
)
vS. ) No.: 11-1-683
) MAR 2 0
JOHN DOE, ) AR 2 8 2012
) iy .
Defendant ) 22 ‘{M &Ax»;(»

MOTION TO QUASH AND FOR PROTECTIVE ORDER

Comes Now Internet service providers (“ISPs”) denoted by Plaintiff as Embarq
Communications, Inc. and Verizon Online LLC (collectively, the “Moving ISPs”), joined by
AT&T Internet Services, BellSouth.net, Cellco Partnership d/b/a Verizon Wireless, Centurytel
Internet Holdings Inc., Cox Communications, Inc., Qwest Communications Company LLC, and
Wayport, Inc. (together with the Moving ISPs, the “Objecting ISPs”) and for their Motion to
Quash, and as more fully explained in the contemporaneously filed Memorandum in Support of
this motion, state as follows:

D Good cause exists to quash any and all subpoenas that have been or may be issued
to any of the Objecting ISPs in this action (the “Subpoenas™) because they seek
information not relevant to Plaintiff’s case against the single John Doe defendant.
Furthermore, good cause is lacking as to the discovery sought concerning the
thousands of so-called “co-conspirators” because, among other things, Plaintiff
has not alleged any actionable conspiracy.

2) Good cause does not exist to assert personal jurisdiction over or proper venue as

to the so-called “co-conspirators” making their suggested, potential joinder

11-L-683 C189 Page 1 of 3
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Court:
1) Quash the Subpoenas;
2) Enter a protective order pursuant to Rule 201(c) of the Illinois Rules of Civil
Procedure, staying all discovery in this case until such time as the interests of the
Objecting ISPs, the other non-party ISPs referenced on Exhibit B to Plaintiff’s
Complaint, and the so-called “co-conspirators” can be heard and considered by
the Court;
3) Consider the appointment of an attorney ad litem to represent the unrepresented
Doe Defendant and so-called “co-conspirators”;
4) Grant such other and further relief to which the Objecting ISPs may be justly
entitled; and.
5) For costs and attorneys’ fees and such other relief as this Court deems just.
Dated: March 19, 2012 Respectfully submitted,
By: /\/Gﬂ:—;&//{ ——:—_ 3
Troy A. Bozarth — 06236748
Dougglas A. Stultz — 06279879
HePLERBrOOM LLC
130 North Main St., POB 510
Edwardsville, Illinois 62025-0510
(618) 656-0184
11-L-683 Page 2 of 3

3)

4

#228

improper, and the pretense of potential claims against the so-called “co-
conspirators” does not constitute good cause for discovery concerning them.

The discovery is sought for improper purpose.
Plaintiff has no evidentiary basis for its assertions and for this additional reason

good cause for its requested discovery does not exist.

WHEREFORE, premises, considered, the Objecting ISPs respectfully request that this

C190
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Certificate of Service

The undersigned hereby certifies that a true and accurate copy of the foregoing document
was forwarded to the counsel below on this 19th day of March, 2012, by facsimile, and by
enclosing same in an envelope addressed to said attorneys, with proper postage fully prepaid, and
depositing same in the United States mail at Edwardsville, Illinois:

Kevin T. Hoerner Andrew G. Toennies
Becker, Paulson, Hoerner & Thompson, P.C. Lashly & Baer, P.C.

5111 W. Main Street 20 East Main Street

Belleville, IL 62226 Belleville, IL 62220
Paul Duffy

Prenda Law, Inc.
161 N. Clark Street, Suite 3200

Chicago, IL. 60601

%4@&
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IN THE CIRCUIT COURT
TWENTIETH JUDICIAL CIRCUIT
ST. CLAIR COUNTY, ILLINOIS

LIGHTSPEED MEDIA CORPORATION, )
)
Plaintiff, )
)

vs. ) No.: 11-L-683
)
JOHN DOE )
)
Defendant )

MEMORANDUM IN SUPPORT OF
MOTION TO QUASH AND/OR MOTION FOR PROTECTIVE ORDER

Internet service providers (“ISPs”) denoted by Plaintiff as Embarq Communications, Inc.
and Verizon Online LLC (collectively, the “Moving ISPs”) move this Court for an order
quashing Plaintiff’'s Subpoenas for Deposition and/or granting a protective order with respect to
any and all subpoenas that have been or may be served on any of them in this action.
Furthermore, because Exhibit B of Plaintif®s Complaint lists AT&T Internet Services,
BellSouth.net, Cellco Partnership d/b/a Verizon Wireless, Centurytel Internet Holdings Inc., Cox
Communications, Inc., Qwest Communications Company LLC, and Wayport,Inc. (the “Joining
ISPs”) as entities from whom the Plaintiff, Lightspeed Media Corporation (“Plaintiff” or
“Lightspeed™), also seeks discovery, the Joining ISPs join in this Motion and seek relief as set
forth herein with respect to any subpoenas that have been or may be served on any of them in
this action. The Moving ISPs and the Joining ISPs are collectively referred to herein as the
“Objecting ISPs.”

BACKGROUND
At last count, Plaintiff’s counsel Prenda Law, Inc. and/or its predecessor firm have filed

approximately 200 lawsuits implicating thousands of “John Doe” Internet subscribers in

11 L 683

Page 1 of 121 C192



Case 3:12-cv-00889-WDS-SCW Document 2-10 Filed 08/09/12 Page 16 of 71 Page ID
#231

numerous federal and a handful of state courts across the country. See Affidavit of Bart
Huffman' 99 2-3 and Exs. 1-2. In all or virtually all of these suits, the plaintiffs do not actually
pursue litigation beyond the ex parre use of the courts to issue subpoenas to ISPs. In fact, it
appears that, out of all these suits, only a handful of individuals, at most, have ever been served

or named as defendants. See id.

The sole apparent objective of these suits is to harvest personally identifiable information
of Internet account subscribers so that the plaintiffs’ lawyers can coerce the identified individuals
into paying several thousand dollars to avoid the expense of engaging counsel and the
embarrassment of public association with the sexually explicit material at issue. In the absence

of adversarial litigation, neither the plaintiffs’ alleged rights or alleged entitlement to damages,

nor the evidence allegedly implicating the “John Doe” defendants are subject to scrutiny or

to the jurisdiction or venue of the forum court and/or are not properly joined together in a given
lawsuit. Moreover, the “John Does” that Plaintiff’s counsel seeks to identify (and then coerce
into settlement) are the ISPs’ Internet account subscribers, who in many instances would not be
the same person as the user of an Internet account (e.g., a roommate, spouse, child, Wi-fi guest,
etc.) with respect to any allegedly wrongful acts.
SUMMARY

This proceeding is nothing more than a familiar attempt by Plaintiffs’ counsel to identify

thousands of individual Internet subscribers in a single proceeding without regard to whether

those subscribers are likely to have any connection to this forum or to be properly joined in this

! The Affidavit of Bart Huffman (“Huffman Aff.”) and the Affidavit of Lauren M. Fincher (“Fincher
Aff.”), attached hereto as Exhibits A and B, respectively.

111683
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proceeding. Filing a lawsuit against a single “Doe” defendant, believed to be located in this
County, then seeking an ex parfe order for identification of thousands of so-called “co-
conspirators™ (which, as Plaintiff’s counsel are fully aware, are located across the pation?) is a
transparent attempt to bypass fundamental individual rights and protections while imposing
substantial and undue burdens on the ISPs.

Here, Plaintiff’s ex parte discovery motion was based on Illinois Supreme Court Rule

defendants have appeared” unless “good cause” is shown. However, the furtherance of
Plaintiff’s and its counsel’s nationwide settlement campaign does not constitute “good cause” for
the discovery sought.

Assuming arguendo that Plaintiff could demonstrate “good cause” to identify the single
John Doe defendant, discovery seeking the identification of numerous other alleged wrongdoers
does not have any relevance to the pending action against John Doe. Further, Plaintiff cannot
create relevance or “good cause” as to thousands of unrelated, unidentified individuals by
suggesting that they may have “conspired” with John Doe. Plaintiff’s suggestion in this regard is
untenable on its face and falls far short of asserting an actionable conspiracy under Illinois law.

In suing only one John Doe, Plaintiff seeks to avoid serious personal jurisdiction, venue,
and joinder problems, and to deprive the so-called “co-conspirators” of other rights and
protections that would be afforded to them if they were parties in this proceeding. In essence,
Plaintiff wants to implicate thousands of individuals in this lawsuit in order to obtain their

personally identifiable information, but Plaintiff does not want the interests of those thousands of

individuals to be actually considered by the Court.

2 A review of generally-available resources regularly used to approximate the geographic location of IP
addresses reveals that a sample of twenty-five (25) of the IP addresses on Exhibit B to Plaintiff’s
Complaint are associated with locations in fourteen (14) different states. Fincher Aff. 2.

11 L 683
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Nor is this the first time in this Court that Plaintiff has adopted such a tactic. In
Lightspeed Media Corp. v. AT&T Internet Servs., et al., No. 11-L-621, in the 20th Judicial
Circuit Court for St. Clair County, Illinois, Plaintiff sought relief under Illinois Supreme Court
Rule 224. Rule 224 specifically governs “Discovery Before Suit to Identify Responsible Persons

and Entities,” and expressly requires that the discovery targets (ie., the ISPs) be given notice and

an opportunity to be heard. However, Plaintiff bypassed that clear and fundamental requirement,

and instead obtained an ex parte order puiporting
Order Granting Petition for Discovery Before Suit to Identify Responsible Persons and Entities,
Lightspeed Media Corp. v. AT&T Internet Svcs., et al., No. 11-L-583 (Cir. Ct. of St. Clair Co. Il
Nov. 9, 2011), Huffman Aff. 4, Ex. 3. Certain of the Objecting ISPs have appealed that order
and the proceeding has been stayed by the appellate court.’ Order of December 29, 2011,
Lightspeed Media Corp. v. AT&T Internet Servs., et al., No. 5-11-0566 (Ill. App. Ct. 5th Dist.),
Huffman Aff., 4, Ex. 4; see also Order of February 10, 2012, Lightspeed Media Corp. v. AT&T
Internet Servs., et al., No. 5-11-0566 (Ill. App. Ct. 5th Dist.) (denying Petitioner’s motion fo

reconsider grant of stay pending appeal and denying Petitioner’s motion to dismiss appeal for

lack of jurisdiction), Huffman Aff., § 4, Ex. 5.

3 Plaintiff has also attempted to abuse a similar procedure in Florida known as a “pure bill of discovery.”
See, e.g., Complaint in Equity for Pure Bill of Discovery, Lightspeed Media Corporation v. John Does 1
— 160, No. 11-34345-CA-32 (Fla. 11th Cir. Ct. Oct. 19, 2011), Huffman Aff, § 5, Ex. 6. Because that
procedure also requires notice and an opportunity for the discovery targets (i.e., the ISPs) to be heard,
Plaintiff filed its “bill of discovery” proceeding naming numerous nameless, unrepresented John Doe
defendants (from whom Plaintiff of course does not seek discovery), then Plaintiff sought and obtained an
ex parte order purporting to permit the service of identification subpoenas on numerous ISPs. See
Huffman Aff, | 5, Ex. 6. After opposing a request for that and three other improper “bill of discovery”
proceedings to be transferred to a single judge, the Prenda firm sent a letter to counsel for the ISPs stating
that it “is withdrawing its request for subscriber information from ISPs Verizon Online, LLC, Bright
House Networks, LLC, and Cox Communications, Inc.” and demanding that such counsel “immediately
withdraw” their motions to quash and for a protective order in those proceedings. See id. § 5.

11L 683
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SUBPOENAS AT ISSUE
e The Objecting ISPs are currently aware that the following subpoenas have been served in

this lawsuit:

» Undated Subpoena to Embarq Communications, Inc. with a corresponding check in
the amount of $20.20 payable to Embarq Communications, Inc. This Subpoena, like
the others described below, seeks “[tlhe name, current (and permanent) addresses,
telephone numbers, e-mail addresses and Media Access Control addresses, and any
other form of contact information that may be used to identify all persons whose IP
addresses are listed in the attached spreadsheet.” The Subpoena Attachment lists
approximately forty (40) IP addresses.

* Undated Subpoena to Verizon Online LLC (*Verizon”), with a corresponding check
in the amount of $20.20 payable to Verizon. The Subpoena Attachment lists
approximately one hundred (100) IP addresses. A spot check of ten (10) of those IP
addresses reveals none that are associated with Verizon — rather, nine (9) are
associated with “Qwest” and one (1) is associated with “Telus”.* See Fincher Aff.,

q4.

» Undated Subpoena to Verizon with a corresponding check in the amount of $20.20
payable to AT&T Internet Services.” The Subpoena Attachment references
approximately three hundred and seventy-five (375) IP addresses.

» Undated Subpoena to Verizon with a corresponding check in the amount of $20.20
payable toc Comcast Cable Communications Management.®  The Subpoena
Attachment references approximately one thousand one hundred (1,100) IP addresses.
A spot check of ten of those IP addresses reveals none that are associated with

Verizon — rather, all ten (10) are associated with “Comcast Cable Communications
Holdings”.” See Fincher Aff., 5.

True and correct copies of the above-described subpoenas are attached as Exhibits 1-4 of the
Affidavit of Lauren M. Fincher submitted herewith. Those subpoenas and any other subpoenas
that have been or may be served on any of the Objecting ISPs in this proceeding are collectively

referred to herein as the “Subpoenas.”

* It appears that this subpoena was issued to the wrong ISP.

* Because the tendered check is made payable to an entity other than the subpoenaed entity, this subpoena
fails to comply with the witness fee requirement set forth in Supreme Court Rule 204.

® Because the tendered check is made payable to an entity other than the subpoenaed entity, this subpoena
fails to comply with the witness fee requirement set forth in Supreme Court Rule 204.

7 It appears that this subpoena was issued to the wrong ISP.

11L 683
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PLAINTIFF’S ALLEGATIONS

On December 14, 2011, Plaintiff Lightspeed Media Corporation filed its Complaint,
complaining that Defendant John Doe “and Defendant’s co-conspirators” made use of “one or
more hacked passwords™ to access Plaintiff’s pornographic website. (Compl. §1.) In the
Complaint, Plaintiff alleges that it has “good cause for asserting that personal jurisdiction is
proper” as to the single John Doe Defendant (whose IP address information is set forth in
Exhibit A to the Complaint) because Plaintiff “used geolocation technology to trace Defendant’s
location to St. Clair County.” (Id. Y 4, 18.) Plaintiff alleges that venue is proper because “upon

information and belief” the single John Doe Defendant “resides in St. Clair County, Illinois.”

ud. §5.)

With respect to some sixty-five hundred so-called “co-conspirators” (whose IP address
information is set forth in Exhibit B of the Complaint), Plaintiff does not allege that it has “used
geolocation technology” to determine whether it has “good cause for asserting that personal
jurisdiction is proper” as to any of them. (See id. §§ 4-6, 18.) Nor does Plaintiff say where it is
informed and believes any of the so-called “co-conspirators” resides. (See id. 1] 4-6.) Instead,
Plaintiff merely alleges that it “may elect, after learning additional facts” to seek to amend the
Complaint “to include Defendant’s co-conspirators as defendants in this action.” (Id. §6.)
Plaintiff never states what “additional facts” it seeks to learn concerning the so-called “co-
conspirators,” other than their names. (See id. § 1 (alleging that Plaintiff “expects to ascertain”
the names of “Defendant’s co-conspirators” during discovery).)

Plaintiff’s other contentions concerning the so-called “co-conspirators” are as follows:

e “Defendant and Defendant’s co-conspirators belong to a hacking community ...” (Id.

111)

11 L 683
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e “The series of transactions in this case involved accessing and sharing [unspecified,
multiple] hacked passwords over the Internet and using the hacked passwords to
access Plaintiff’s [unspecified, single] website and [unspecified] content.” (Id. §11;

see also id. 9 39-40.)

e “Defendant and his [approximately 6,500] co-conspirators actively participated with
one another in order to disseminate the [unspecified, single] hacked password ...”

(Id. 711.)

e “Defendant and his [approximately 6,500] co-conspirators ... intentionally engaged in
a concerted action with one another to access the same [unspecified, single] website

and [unspecified] content.” (Id.)

[ ]

“Defendant and Defendant’s co-conspirators ... used [unspecified, multiple] hacked

passwords to gain unlawful access to the member’s section of Plaintiff’s [unspecified,

multiple] websites.” (Id. §12.)

e “They even downloaded Plaintiff’s [unspecified] private content and disseminated

that information (sic) to other unauthorized individuals.” (Id.; see also id. §41.)

Plaintiff contends that it engaged Arcadia Data Security Consultants, LLC (“Arcadia”),

and that Arcadia utilized forensic software called Trader Hacker and Intruder Evidence Finder

2.0 to “detect hacking, unauthorized access, and password sharing activity on Plaintiff’s

websites.”  (Id. ] 14, 15.) Although Plaintiff provides a partial listing of websites allegedly

accessed and files allegedly downloaded by the John Doe Defendant, Plaintiff does not provide

any such information for any of the so-called “co-conspirators.” (See id. § 18, Exs. A and B.)

Plaintiff does not specify any password that was allegedly hacked by the John Doe Defendant or

any of the so-called “co-conspirators,” nor does Plaintiff state whether any given password was

shared among any particular group of Internet users. (See id. | 15-18, Exs. A, B.)

Finally, Plaintiff claims that “[t]he individuals committing these unlawful activities are

identified by their IP addresses as well as the dates and times they unlawfully accessed Plaintiff’s

[unspecified, multiple] websites.” (/4. § 15.) As noted above, courts have repeatedly recognized

that the individual using an Internet account (and its corresponding IP address) at a given date

11 L 683
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and time is not necessarily the same as the subscriber for that account. E.g., Digital Sin, Inc. v.
Does 1-5698, 2011 U.S. Dist. LEXIS 128033, at *10 (N.D. Cal. Nov. 4, 2011) (“as has been
discussed by other courts in this district, the ISP subscribers may not be the individuals who
infringed upon Digital Sin’s copyright”).
EFFORTS TO CONFER

The Objecting ISPs set forth the grounds of their opposition to Plaintiff’s discovery in
this lawsuit by letter to Michael O’Malley dated February 27, 2012. Huffman Aff §6,Ex. 7. In
that letter, the Objecting ISPs also stated as follows:

If Plaintiff does not withdraw all pending subpoenas at this point, but decides to

do so after the ISPs file motions for a protective order and/or to quash (as has

been our experience in other, similarly improper proceedings), please be advised

that the ISPs will nonetheless continue to seek recovery of their costs and

attorneys’ fees, because those costs and attorneys’ fees could have been

minimized or avoided had Plaintiff withdrawn the subpoenas before such motions
were prepared and finalized for filing.

In response to that letter, Paul Duffy of Prenda Law, Inc. contacted counsel for the
Objecting ISPs to advise that Plaintiff’s principal and owner had passed away. Id. g6.
Mr. Duffy asked for a couple of additional days to respond to the Objecting ISPs’ February 27
letter. Id. The Objecting ISPs agreed, and the agreement among counsel was memorialized in a
letter dated February 28, 2012. Id. § 6, Ex. 8.

Mr. Duffy did not thereafter contact the Objecting ISPs to withdraw the subpoenas, or
even to address the apparent lack of evidentiary support occasioned by the passing of Plaintiff’s
principal (who was also the sole source of the evidence presented by Plaintiff and the author of

the software allegedly used to identify instances of alleged computer “hacking”). See id. §o.

Instead, in communications among counsel, Plaintiff’s counsel Michael O’Malley indicated his

intention to withdraw from representing the Plaintiff in this case. Id.

11 L 683
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POINTS AND AUTHORITIES
I. There is Good Cause to Quash the Subpoenas, in that the Subpoenas Seek
Information That Is Not Relevant to Plaintiff’s Claims Against the Single John Doe

Defendant and Good Cause is Lacking as to the Discovery Sought Concerning
Thousands of So-Called “Co-Conspirators”.

Supreme Court Rule 201(d) provides as follows:
(d) Time Discovery May Be Initiated. Prior to the time all

defendants have appeared or are required to appear, no discovery
procedure shall be noticed or otherwise initiated without leave of

court granted upon good cause shown.
Similarly, 735 ILCS 5/2-1101 provides that this Court may quash any subpoena “for good cause
shown.”

Plaintiff has not demonstrated good cause for early discovery as to the so-called “co-
conspirators” because (i) such discovery is not relevant to Plaintiff’s case against the John Doe
Defendant, (ii) Plaintiff has not asserted any claims in this court against the so-called “co-
conspirators,” and (iii) the voluminous, improper discovery demands on the Objecting ISPs
would be unduly burdensome.®

Supreme Court Rule 201(b)(1) limits discoverable material to that “relevant to the subject
matter involved in the pending action.” The right to discovery is limited to the disclosure of
matters that will be relevant to the case at hand in order to protect against abuses and unfairness,
and a court should deny a discovery request where there is an insufficient showing that the

requested discovery is relevant or will lead to such evidence. Youle v. Ryan, M.D., 349 Il App.

3d 377, 380-381, 811 N.E. 2d 1281, 1283 (4th Dist. 2004). Courts generally hold that the

¥ The burden imposed on the ISPs includes not only the legal resources associated with handling
subpoenas, and the personnel time associated with performing IP address research, but also the personnel
hours and expenses required to notify and respond to inquiries from subscribers. If left unchecked, such
burden would unduly interfere not only with the ISPs’ business operations, but also with their ability to
respond to law enforcement requests and other civil litigants.

11 L 683
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allowance of wide, sweeping discovery requests is an abuse of discretion. See In re All Asbestos

Litigation, 385 Ill. App. 3d 386, 391, 895 N.E. 2d 1155, 1158 (1st Dist. 2008); Yuretich v. Sole,

259 IIl. App. 3d 311, 317 (4th Dist. 1994) (“A plaintiff must possess a minimum level of

information indicating defendant is liable to him before he commences litigation and forces

defendant to undergo discovery. Otherwise plaintiff is engaged in a ‘fishing expedition,” a

recognized form of litigation abuse.... It is no justification that a fishing expedition might result

Plaintiff has not provided anything more than vague, conclusory, and inconsistent

allegations concerning the so-called “co-conspirators.” Plaintiff does not specify that any

particular “co-conspirators” interacted with any other “co-conspirators” — or for that matter that

any of the “co-conspirators” even knows who some or all of the other “co-conspirators” are. At

best, Plaintiff’s assertions and evidentiary support are limited to alleged wrongdoing by

individuals acting separately, and are devoid of any indicia of conspiracy.’

Civil conspiracy is an intentional tort. Eeuter v. MasterCard Intern., Inc., 397 1ll. App.

3d 915, 927, 921 N.E. 2d 1205, 1216 (5th Dist. 2010). It is defined as “a combination of two or

more persons for the purpose of accomplishing by concerted action either an unlawful purpose or

a lawful purpose by unlawful means.” Id. (citing McClure v. Owens Corning Fiberglas Corp.,

188 Iil. 2d 102, 133, 720 N.E. 2d 242, 258 (11l. 1999)). The elements of a conspiracy are (i) an

agreement between two or more persons to participate in an unlawful act, or a lawful act in an

unlawful manner; (i) an injury caused by an unlawful overt act performed by one of the parties;

? Even the limited evidentiary basis that Plaintiff has provided is particularly suspect, given that Plaintiff’s
owner is also its purported forensic investigator. (See Compl. § 14 (“Plaintiff retained Arcadia Data
Security Consultants, LLC (‘Arcardia’) to identify IP addresses...”); Certif. of Disclosure (Declarant
Steve Jones, Founder and CEO of Arcadia and programmer of the software used is also the owner of
Plaintiff).) Furthermore, as discussed below, Plaintiff’s counsel has indicated that Plaintiff’s owner and

purported forensic investigator has recently passed away.
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and (iii) that the overt act was done pursuant to and in furtherance of the common scheme.
M Vance v. Chandler, 231 111. App. 3d 747, 750, 597 N.E. 2d 233, 236 (3rd Dist. 1992).
Plaintiff complains of password-sharing, yet Plaintiff’s Complaint is devoid of any
information concerning the passwords allegedly used by any of thousands of alleged “hackers.”
Furthermore, Plaintiff claims, in this lawsuit, that it does not employ even basic security

measures that would, for example, prevent excessive use of any given “hacked” password. (See

can use a single hacked password...”).) On Plaintiff’s website, however, Plaintiff indicates
otherwise. Lightspeed Membership  Problems Home Page, available ar
hitp://www .lightspeedsupport.com/membership. php?r=typein&p= (“We track all traffic in our
membership areas, and we use special software to detect when different people are using the
same membership password.”).

In fact, Plaintiff has made no showing of any communication or contact at all between the
John Doe defendant and any of the thousands of alleged “co-conspirators,” let alone any
agreement as to any common scheme. Redelmann v. Claire Sprayway, Inc., 375 1ll. App. 3d
912, 924, 874 N.E. 2d 230, 241 (1st Dist. 2007) (civil conspiracy complaint must allege
existence of an agreement); see also Buckner v. Atlantic Plant Maintenance, Inc., 182 1. 2d 12,
23, 694 N.E. 2d 565, 571 (IIl. 1998) (in Illinois, plaintiff must plead the facts essential to his
cause of action; unsupported conclusions are not sufficient).

In addition, Plaintiff’s civil conspiracy allegations suffer a more fundamental
flaw. Plaintiff summarily contends that thousands of alleged infractions were part of a concerted

action, but there is no allegation or evidence, or even any indication that any of the so-called “co-

conspirators” acted in concert with any others.

11L 683
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Given the lack of any pleading or evidentiary basis for Plaintiff’s conspiracy theory (and
the clear, improper motive behind such a theory), there is good cause to quash the Subpoenas
under 735 ILCS 5/2-1101. Plaintiff’s pursuit of identifying information for the so-called “co-
conspirators” is nothing more than a fishing expedition designed to locate new settlement targets,
as opposed to a legitimate pursuit of evidence in support of Plaintiff’s viable claims, if any,
against John Doe. See Cooney v. Magnabosco, 407 Til. App. 3d 264, 270 (Ill. App. Ist Dist.
2011) (“Discovery cannot be used as fishing expedition to build speculative claims.”);
Redelmann v. Claire Sprayway, Inc., 375 1ll. App. 3d 912, 927 (1st Dist. 2007) (noting the trial
court’s “unwillingness” to permit plaintiff to go on a fishing expedition where plaintiff “failed to
explain how discovery will help him overcome the pleading deficiencies”—namely that plaintiff
failed to “plead facts that establish all the elements in his conspiracy counts”); Evifts v. Daimler

Chrysler Motors Corp., 359 Ill. App. 3d 504, 514 (2005) (*Discovery is not necessary where a

cause of action has not been stated.”); accord First Time Videos, LLC v. Doe, No. CIV S-11-

3478, 2012 U.S. Dist. LEXIS 15810 (E.D. Cal. Feb. 8, 2012) (finding that plaintiff’s “request to
conduct expedited discovery regarding all of the alleged co-conspirators is not reasonable and is
not supported by good cause”).

II. There is No Good Cause for Asserting that Personal Jurisdiction and Venue is
Proper as to the So-Called “Co-Conspirators”, or that They Could be Properly
Joined in this Proceeding.

In the Complaint, Plaintiff alleges that it used geolocation technology to determine the
location of the single John Doe Defendant in order to have “good cause for asserting that
personal jurisdiction is proper” as to that defendant. (Compl. Y 4; see also id. § 5 (alleging, on

information and belief, that John Doe resides in this County).) Conspicuously absent from

Plaintiff’s pleading, however, is any indication that Plaintiff utilized geolocation technology to

11L 633
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determine whether there is “good cause for asserting that personal jurisdiction is proper” as to
the thousands of so-called “co-conspirators” whose identifying information is the true and sole
objective of Plaintiff’s lawsuit and improper Subpoenas.

In fact, the use of geolocation technology with respect to a sample of the so-called “co-
conspirator” subscribers suggests that they are likely to be located in numerous other states. See
Fincher Aff, 4 2. Accordingly, as Plaintiff essentially concedes, there is no “good cause” for
iction is proper as to those thousands of subscribers. Aecord
Millenium TGA v. Doe, No. 1:10-cv-05603, 2011 U.S. Dist. LEXIS 110135 (N.D. IlL. Sept. 26,
2011) (dismissing Doe defendant on personal jurisdiction and venue grounds); Lightspeed Media
Corp. v. Does 1-1000, No. 10-cv-05604 (N.D. Ill. Mar. 31, 2011), ECF No. 53 (severing all but
one Doe defendant on the basis of improper joinder); Mem. Op. & Order at 2, CP Productions,
Inc. v. Does 1-300, 10-cv-06255 (N.D. IIl. Feb. 24, 2011), ECF No. 32 (denying motion for

reconsideration of the court’s earlier order dismissing without prejudice all 300 Doe defendants

in part because “there is no justification for dragging into an Illinois federal court, on a wholesale
basis, a host of unnamed defendants over whom personal jurisdiction clearly does not exist and —
more importantly — as to whom [plaintiff]’s counsel could have readily ascertained that fact.”).
Plaintiff concedes that it seeks mass discovery herein prior to any assessment of whether
joinder is proper as to the thousands of implicated individuals artfully referred to as “co-
conspirators.” (Mot. for Leave to Take Early Discov., Sec. IV (“Plaintiff may seek in the future
to join any number of the co-conspirators to this suit so long as their joinder is proper ....").)
Plaintiff’s admission is well-founded, given the absence of any factual allegations supporting the
existence of any actual “conspiracy” and the lack of any basis for asserting that personal

jurisdiction and venue are proper as to over six thousand implicated Internet subscribers who

11 L 683
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may or may not have been the actual users of the Internet accounts at the time of any alleged

“hacking” activity.

III.  Plaintiff does not seek Discovery for a Proper Purpose.

In actuality, Plaintiff does not seek to amend its suit to sue thousands of identified

individuals in St. Clair County, Illinois. Rather, Plaintiff seeks to obtain a trove of personally

identifiable information in order to coerce settlement from those Internet subscribers located

n + 1. £ 3 11 1 3
across the country, many of whom may not be the individuals who allegedly committed a

wrongs. Indeed, assuming $2,500 per coerced settlement, the potential value of the so-called

“co-conspirator’s” identifying information to Plaintiff and its counsel could exceed sixteen

million dollars ($16,000,000.00).

Courts dealing with similar suits have repeatedly recognized that a given Internet

subscriber may not be the individual who was actually using the Internet account in question.

E.g., Digital Sin, Inc. v. Doe, No. 1:12-cv-00126, 2011 U.S. Dist. LEXIS 128033, at *5-6 (N.D.

Cal. Nov. 4, 2011) (“[Plaintiff’s] [cJounse! stated that the true offender is often the ‘teenaged son

... or the boyfriend if it’s a lady.’....Alternatively, the perpetrator might turn out to be a neighbor

in an apartment building that uses shared IP addresses or a dormitory that uses shared wireless

networks.”). Courts have also recognized that the sexually explicit subject matter involved, as

well as the costs of engaging legal counsel, may lead an individual to settle regardless of

culpability. E.g., MCGIP, LLC v. Doe, No. 4:11-cv-02331, 2011 U.S. Dist. LEXTIS 108109, at

*8 n.5 (N.D. Cal. Sept. 16, 2011) (“[SJubscribers, often embarrassed about the prospect of being

named in a suit involving pornographic movies, settle....Thus, these mass copyright

infringement cases have emerged as a strong tool for leveraging settlements — a tool whose

efficiency is largely derived from the plaintiffs’ success in avoiding the filing fees for multiple
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suits and gaining early access en masse to the identities of alleged infringers.”); K-Beech, Inc. v.
o Does 1-85, 11-CV-00469 at 4 (E.D. Va. Oct. 5, 2011) ECF No. 9 (“This course of conduct
indicates that the plaintiffs have used the offices of the Court as an inexpensive means to gain the
Doe defendants’ personal information and coerce payment from them. The plaintiffs seemingly
have no interest in actually litigating the cases, but rather simply have used the Court and its
subpoena powers to obtain sufficient information to shake down the John Does.”).
Plaintiffs interests in perpetuating its coercive “settlement” scheme do not constitute
good cause for discovery as to the thousands of affected, unrepresented Internet subscribers
involved.

IV.  The Suspect Evidentiary Basis of Plaintiff’s Motion to Take Early Discovery Is
Evidently No Longer Available to Plaintiff.

Plaintiff’s Motion for Leave to Take Early Discovery was supported by the verified
Declaration of Steve Jones. According to Mr. Jones’ Declaration, he is the owner and sole
member of Arcadia Data Security Consultants (“Arcadia”) and the programmer of the “Trader
Hacker and Intruder Evidence Finder 2.0 (‘T.H.LLE.F.”) Security System”. (Jones Decl. § 2.)
Evidently, Mr. Jones is also the owner of Lightspeed Media Corporation, the Plaintiff in this
matter.  (Certif. of Disclosure); see also Lightspeed Media Corporation Facebook Page,
available at http://www.facebook.com/pages/Lightspeed-Media-Corporation/112303382119060
(“Lightspeed Media Corporation is a company from Glendale, Arizona, founded in 1999 by
Steve Lightspeed, alias of Steve Jones, that operates many Internet pornography Web sites ...”).

According to Plaintiff’s Complaint, Mr. Jones’ company Arcadia and his T.H.LE.F.
software are the means whereby Mr. Jones’ company Lightspeed allegedly obtained IP address,

date, time, website access, and file download information forming the basis of Plaintiff’s claims

against the Doe Defendant and thousands of so-called “co-conspirators”. (Compl., {Y 15, 17,

11 L 683
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18.) According to counsel for Plaintiff, Mr. Jones has recently passed away. See Huffman Aff.
qe.

Mr. Jones’ Declaration was the sole evidentiary support proffered in connection with
Plaintiffs Motion to Take Early Discovery. While testimony in the form of a deposition may be
preserved after the death of the witness, see S. Ct. R. 212(a)(5) and (b)(1), an affidavit does not
preserve testimony of a deceased witness. Rather, affidavits and the averments contained therein
are inadmissible at a trial or hearing after the affiant’s death. Schott v. Short, 131 11 App.
854, 959-59 (3rd Dist. 1971). Accordingly, it appears that Plaintiff’s Motion to Take Early
Discovery, and its entire Complaint for that matter, are based only on inadmissible statements
contained in an affidavit of the evidently deceased Mr. Jones.

Assuming that Mr. Jones has passed away, as represented by Plaintiff’s counsel, Mr.
Jones® Declaration must be disregarded under Illinois law. Thus, Mr. Jones’ Declaration cannot
serve to support “good cause” for early discovery in this matter. The absence of an evidentiary
basis for Plaintiff’s contentions constitutes additional good cause to quash the Subpoenas.

There is simply no “good cause” in Plaintiff’s suit sufficient to warrant expedited
discovery to obtain the personally identifiable information of over six thousand Internet
subscribers (i) who are not even alleged to have any particular association with the single John
Doe Defendant; (ii) who are not otherwise alleged to have been involved in any actionable civil
conspiracy; (iii) who may not even be the individuals who were using the Internet accounts when
any wrongs were allegedly committed; (iv) as to whom there is no good cause to believe that this

Court would have personal jurisdiction or venue; (v) as to which there is no good cause to

believe that joinder in this lawsuit would be proper; and (vi) whose identifying information is

11 L 683
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actually sought only for the purposes of coercing millions of dollars in settlement payments, and
not for the purpose of prosecuting this lawsuit.

WHEREFORE, premises, considered, the Objecting ISPs respectfully request that this

Court:
(1) Quash the Subpoenas;
(2) Enter a protective order pursuant to Rule 201(c) of the Illinois Rules of Civil
Procedure, staying all discovery in this case until such time as the interests of the
Objecting ISPs, the other non-party ISPs referenced on Exhibit B to Plaintiff’s
Complaint, and the so-called “co-conspirators” can be heard and considered by the
Court;
(3) Consider the appointment of an attorney ad litem to represent the unrepresented Doe
Defendant and so-called “co-conspirators’™;
(4) Grant such other and further relief to which the Objecting ISPs may be justly entitled;
and
(5) For costs and attorneys’ fees and such other relief as this Court deems just.
Dated: March 19,2012 | Respectfully submitted,
By: %(V(%
Troy A. Bozarth — 06236748 /
Dougglas A. Stultz — 06279879
HepLERBROOM LLC
130 N. Main Street
Edwardsville, Illinois 62025-0510
(618) 656-0184
111 683
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The unders1gned ereby certifl that a true and ccurate coPY of the foregoing Jocument
was forw ded to e counsel below OB { 19th day March, 2012, by facsimil®, and by
enclosing same 1 velope address 4 to said attorneys ith proper postage fally ptepaid, and
depositing sar the U ited States mail at -ardsville, 1ilinois:
Kevin T- Hoerner Andrew G. Toennies
Becket, Paulson Hoernet & Thompsor Lashly & Baer, P C
5111 W ain Street 20 Bast M
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IN THE CIRCUIT COURT
TWENTIETH JUDICIAL CIRCUIT
ST. CLAIR COUNTY, ILLINOIS

LIGHTSPEED MEDIA CORPORATION, )
)
Plaintiff, )
)
Vs, )j No.: 11-1-683
)
JOHN DOE, )
)
Defendant, )
AFFIDAVIT OF BART W. HUFFMAN
STATE OF TEXAS

COUNTY OF TRAVIS

wx L Ln

BEFORE ME, the undersigned authority, personally appeared Bart W. Huffiman, who,
after being by me duly sWom, deposed as follows:

1. My name is Bart W. Huffman. I am over 18 years of age, of sound mind, and
fully competent to make this Affidavit. I have personal knowledge of the matters stated herein
{other than a couple of matters stated on information and belief, as to which I am informed and
believe as stated), and those matters are true and correct. I am an attorney with Locke Lord LLP
(“Locke Lord™), which represents Internet service providers (“ISPs™) denoted by Plaintiff in the
above-captioned case as Embarq Communications, Inc., Verizon Online LLC, AT&T Internet
Services, BellSouth.net, Cellco Partnership d/o/a Verizon Wireless, Centurytel Internet Holdings

Inc., Cox Communications, Inc., Qwest Communications Company LLC, and Wayport, Inc.

(collectively, the “Objecting ISPs”).

AFFIDAVIT OF BART W. HUFFMAN—PAGE 1
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2. Recently, U.S. District Judge Lucy H. Koh issued an Order to Show Cause,
requiring attorney Brett Gibbs of Prenda Law, Inc. to file a swom declaration setting forth,
among other things, the following information:

A list of the BitTorrent copyright infringement cases involving multiple joined

John Doe Defendants filed [by] Plaintiff’s counsel’s law firm or predecessor firm

in federal court. Identify the case by name, case number, court, and filing date.

For each case, indicate how many Doe Defendanis were actually served.

Minute Order, AF Holdings, LLC v. Does 1-135, No. 5:11-¢cv-03336 (N.D. Cal. February 22,
2012), ECF No. 42. A true and correct copy of such order is attached hereio as Exhibit 1. In
response, a representative of Prenda Law, Inc. filed a declaration and exhibit indicating that
Prenda Law, Inc. and its predecessor firm (the “Prenda firm™) had filed approximately 118
“multiple joined John Doe Defendant” federal lawsuits involving almost 16,000 Doe defendants,
but that no defendants had actually been served in any of those lawsuits. Decl. of Charles E.
Piehl and Exhibit A, AF Holdings, LLC v. Does 1-135, No. 5:11-cv-03336 (N.D. Cal. February
22, 2012), ECF Nos. 43 and 43-1. True and correct copies of such declaration and exhibit are
attached hereto as Exhibit 2.

3. In addition to “multiple joined John Doe Defendant” federal court cases, I am
aware of a number of other federal and state proceedings in which the Prenda firm has issued
subpoenas for Infernet subscribers’ personaily identifiable information. My knowledge is based
on research in the federal court’s PACER system and my personal experience representing
AT&T Internet Services and other ISPs in connection with various subpoenas being issued on an
ongoing basis by the Prenda firm in multiple courts across the nation. Those cases include a

number of “single John Doe Defendant” federal cases in which a plaintiff represented by the

Prenda firm sues a single John Doe but also seeks discovery as to a host of so-called “co-
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conspirators”. I do not believe that the Prenda firm has actually served more than a handful of
defendants (at most, if any) out of the hundreds of implicated Internet subscribers in those cases.
4, I am one of the attorneys representing AT&T Internet Services and Verizon
Online LL.C, together with Illinois counsel, in connection with another proceeding filed in the
Circuit Courts of 8t. Clair County, Illinois, which proceeding is currently ou appeal in the Fifth

ourt. Attached hereto as Exhibits 3-5 are true and correct copies of the following

2]

o,
a
®

Exhibit 3: [Ex parte] Order Granting Petition for Discovery Before Suit to Identify
Responsible Persons and Entities, Lightspeed Media Corp. v. AT&T
Internet Servs., et al., No. 11-L-583 (Cir. Ct. of St. Clair Co. Ill. Nov. 9,
2011);

Exhibit 4: Order of December 29, 2011, Lightspeed Media Corp. v. AT&T Internet
Servs., ef al., No. 5-11-0566 (11l. App. Ct. 5th Dist. 2011); and

Exhibit 5: Order of February 10, 2012, Lightspeed Media Corp. v. AT&T Internet
Servs., et al., No. 5-11-0566 (Ill. App. Ct. 5th Dist. 2012) (denying

Petitioner’s motion fo reconsider grant of stay pending appeal and denying
Petitioner’s motion to dismiss appeal for lack of jurisdiction).

5. In addition, I am one of the attorneys representing several of the Objecting ISPs,
together with Florida counsel, in connection with four “pure bill of discovery” proceedings filed
by the Prenda firm in Florida state court on behalf of four different plaintiffs, including
Lightspeed Media Corporation. Attached hereto as Exhibit 6 is a true and correct copy of the
Complaint in Equity for Pure Bill of Discovery (without its exhibits) in one of those proceedings,
styled Lightspeed Media Corporation v. John Does 1 — 160, No. 11-34345-CA-32 (Fla. 11th Cir.
Ct.). After opposing a request for the four improper “bill of discovery” proceedings to be

transferred to a single judge, the Prenda firm sent a letter to my Florida co-counsel stating that

Prenda law “is withdrawing its request for subscriber information for ISPs Verizon Online, LLC,

Bright House Networks, LLC, and Cox Communications, Inc.” and demanding that we
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“immediately withdraw” our clients’ motions to quash and for a protective order in those
proceedings.

6. In the instant case, the Objecting ISPs set forth the grounds of their opposition to
subpoenas herein by letter to Michael O’Malley dated February 27, 2012, a true and correct copy
of which is attached hereto as Exhibit 7. In that leiter, the Objecting ISPs aiso stated as follows:

If Plaintiff does not withdraw all pending subpoenas at this point, but decides to
do so after the 1SPs file motions for a protective order and/or to quash (as has

1 1 Irrilorltr 1mararnanan mananndienc) wmloocs o o FIo o3
been our experience in other, similarly improper proceedings), please be advised

that the ISPs will nonetheless continue to seek recovery of their costs and

attorneys’ fees, because those costs and attorneys’ fees could have been

minimized or avoided had Plaintiff withdrawn the subpoenas before such motions

were prepared and finalized for filing.
In response to that letter, Paul Duffy of the Prenda firm contacted me by telephone on or about
February 28, 2012 to advise that Plaintiff’s principal/owner had passed away. In that phone
conversation, Mr. Duffy also asked for a couple of additional days to respond to my letter. I
agreed on behalf of the Objecting ISPs, provided that they would have a couple of additional
days to move to quash or for other relief with respect to subpoenas in this proceeding. The
agreement among counsel was memorialized in a letter dated February 28, 2012, a true and
correct copy of which is attached hereto as Exhibit 8. Mr. Duffy did not thereafter contact me to
withdraw the subpoenas, or even to address the apparent lack of evidentiary support occasioned
by the passing of Plaintiff’s principal. Instead, in subsequent email correspondence between

myself and Michael O’Malley, Mr. O’Malley indicated his intention to withdraw from

representing the Plaintiff in this case.
FURTHER AFFIANT SAYETH NOT.

o

(_BatW,
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SUBSCRIBED AND SWORN TO BEFORE ME on the 19th day of March, 2012, to

Bolin Gevlio

Notarv Pu‘bhc State of Texas™

certify which witness my hand and official seal.
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

|
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SAN JIOSE DIVISION
AFHOLDINGS LLC, }  Case No.: 11-CV-03336-LHK
)
Plaintiff, ) MINUTE ORDER
) -
i ;1
3
DOES 1-135 )
);
Defendants. }
j
Cilerk: Martha Parker Brown Plaintiff’s Attorney: Brett Langdon Gibbs

Reporter: Lee-Anne Shortridge
Length of hearing: 34 minutes

A hearing on the Court’s January 19, 2012 Order to Show Cause was held on February 22,
2012. A further case management conference was set for May 23, 2012.

At the hearing, the Court ordered Plaintiff's counsel to file, by 6:00 p.m. on February 24,
2012, a sworn declaration(s) under penalty of perjury. The declaration(s) must include the
following information:

e The date that Plaintiff’s counsel served subpoenas on each ISP and the date the ISP responded.

e The IP addresses for which Plaintiff’s counsel has made a settlement offer and how that offer
was communicated, e.g. by mail, phone, or email. The movanis (for motions to quash) and
cbjectors to whom Plaintiff’s counsel has made a setilement offer and how that offer was
communicated.

e A list of ISPs not complying with Magistrate Judge Lloyd’s expedited discovery order. and for
which IP addresses the ISP is not complying. Include the reason, if any, given by the ISP for
not complying.

e A list of ISPs not complying with a subpoena, and for which IP addresses the ISP is not
complying. Include the reason, if any, given by the ISP for not complying.

* A list of the ISPs for which there is a pending motion to quash.

¢  Whether, when, and by what means Plaintiff’s counsel has contacted John Doe 134, the movant
in ECF No. 25.

s Whether, when, and by what means Plaintiff’s counsel has contacted or attempted to contact
Messrs. Ferlito and Smith.

¢ A list of the IP addresses for which Plaintiff*s counsel received subpoena returns and whether
the ISP provided all the categories of information requested by the subpoena. If the ISP did not
provide all categories of information, identify which categories of information were not
provided.

* A list of the BitTorrent copyright infringement cases involving multiple joined John Doe
Defendants filed Plaintiff’s counsel’s law firm or predecessor firm in federal court. Identify the
case by name, case number, court, and filing dafe. For each case, indicate how many Doe

Pefendants were actually served.

IT IS SO ORDERED. f F ‘

Dated: February 22, 2012 L B
LUCY H.
United States District Judge |

Case No.: 11-CV-03336-LEX
MINUTE ORDER
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Brett L. Gibbs, Esq. (SBN 251000}
Prenda Law Ine.

38 Miller Avenue, #263

Mill Valley, CA 94941
415-325-5900
bleibhstmwelightpivacv.com
Attorney for Plaintiff

IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF CALIFORNIA

AFHOLDINGSLIC, }
J )
Plaintiff, } No. 5:11-CvV-03336-LHK
v. }
), . -
DOES 1-135, } DECLARATION OF CHARLESE, PIEHL
)
Defendants. )
)
)
3

DECLARATION OF CHARLES E. PIEHL IN RESPONSE TO MINUTE ORDER

I, Charles E. Piehl, ée’*}a*e as follows

1. i am the custodian of records for Prenda Law Inc.

2. On February 23, 2012, the Court ordered the filing of this declaration.

3. On informationi and belief, the attached Exhibit A accurately reflects the records kept
by Prenda Law Inc. as of February 24, 2012.

4. i declare under penalty of perjury that the foregoing is true and correct based on my
own personal knowiedge, except for those mafters stated on information and belief, and those

matters I believe to be true. If called upon to testify, I can and will competently testify as set forth

shove.

DATED: February 24, 2012
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1) The date that Plaintifi’'s counsel served subpoenas on each ISP and the date the ISP
responded.
iSP issued  Response
: Advanced Colocation 8/5/11
Covad Communications Co. 85511
: ATAT inlernet Services 85411 1i/15711
R Cotor Broadband 8/5/11 &8t
L. Soniz 8/5/11
S Charter Communications 8/5/11 11745711
4 Comeast Cable Communications 8511 1071061 1
Frontier Communications of Americs 8/5711
Sorint PCS 85711
Unwired Broadband 85711 671811
Black Cak Compenters 8511 8/28i11
Wave Broadband 8511 10724411
Clagryire US 8/5i11 -
Verizon Onding 85711
Sursweast Brogdband 8i5ht
Cox Commundications 8/5/11 1172811
: 2} The IP eddresses for which Plaintii's counsel has made a selilement offer and how that

olfer was communicatsad, e.g. by mall, phone, or emsil. The movants (for motions to quash) and
objectors to whom Plaintiil's counsel has made a settlement offer and how that offer was

communicated.

Sizdus P USMait 71.202.113.108 USMalt ©£8.208.108.118
USMall ©67.121.206.48 USMail 75.127.112.58 USMazil 98.182.27.239
USMaii 868.215.158.202 USMzil 24.6.249.17¢ USMait  98.207.248.39
USMail 88.101.114.52 USMail B87.166.151.220 USMaill ©8.234.58.148
USMail 88.113.682.22 © USkail 57.180.248.80 ISMail 24.4.119.18
USkiai 67.181.128.221 USMail 76.14.20.230 UShMail 24.5.73.58
USMa& 69.107.162.41 USMaill 76.254.41.180 USMsll 174851288
USMalt 84.203.113.177 UShMall 24.238.73 USMsait 78.126.155.41
USHall 87.161.86.87 USMall 71.188.194.113 USMail 78.126.66.211
USMall 69.108.868.77 USkail 72.211.231.103 USMall 71.204.161.2
USMail  99.183.248.55 USMail 72.197.231.3 USMail 76.200.129.112
USKMail 88.210.25.174 USMail 24.4.144.239 . USMail 70.181.85.58
USMaill 98.207.38.44 UShad 71.198.158.38 USkMall 71.202.249.178
USMail 68.4.128.139 {iSMail 72.220.42.29 USMail 74.213.246.188
ISMail 58.5.188.152 USMall  76.230.233.239 USMall $8.182.188.87
USMaif 68.227.70.212 USMail 24.23,222.237 USMail 90.183.242.47
{USkgt £98.107.81.21% {USMaill 20223722257 USMzil 98.176.78.121
UgSMall 76.20.11.145 USMail 108.81.188.247 USMail 98.24.161.31
USMall 71,1895487.154 1iSMail 24.186.49.171 UShMail 982343872
USMait 72220.175.44 USMaitk 24.5.38.201 USMail 98.210.218.152
JSMait 78.126.38.154 USkiall 98.207.183.168 USMait $8.238.203.2
USMzil 78.10348.184 USMail 24.205.30.192 USMail 98.183.243.142
USMa 24.5.13.184 USMall 67.18058.28 UShMait 98.178.15.188
USMait 88.127.118.133 USMail ©8.126.204.146 USMail 98.248.213.208
USMazif 885122173 USMail 68.111.244.228 USMail 098.41.75.188
tISMait 68.7.130.203 LiSh=il 88.105.66.168 LUSKall 67.169.107.114
LiSMait 68.8.57.53 USMail 72.197.43.207 UsSMall 67.187.248.194

in cases where a2 moiion o quash was filed.
Sigius P
USmMail 71.139.12.128
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UShdad 71.83.208.158

3) A list of iSPs not complying with Magistrate Judge Lloyd’s expedited discovery order, and
for which IP addresses the ISP is not complying. Include the reason, if any, given by the ISP for

not complying.
ISP iP Addresses Reason
Agdvanced Colocation ALL MNone provided
Biack Osk Compuisrs 86,160.123.102 Two Subpoenas issued. one compleled, the ofier no
Donss, NG reasan provided
Clegrwire LIS RN None provided
Coved Communicaiions To. ALL fone provided
rontier Communications of America ALL Mone provided
ALL hone provided
Sprint PCS - ALL Nene provided
i Broadband ALL None provided
Veorizon Onlins ALl None provided
4} A list of ISPs not complying with a subpoena, and for which IP addresses the ISP is not
complying. Inchude the resson, if any, given by the ISP for not complying.
ISP IP Addresses Reason
Advanced Colocation ALL Nong provided
Biack Ozk Compuiers £6.160.133.102 Tws Subpoenas issued, one cormpletad, the other ro
esponse, NG reason provided
Clearwire US AlL Hone provided
Covad Communications Co. ALL Mone provided
Frontier Communications of America ALL None provided
Sonic ALL Mone provided
Sprint PCS ALL - None provided
Surswbsi Braadband g ) Norie provided
Verizon Onfine g None provided
5} A Hst of the ISPs for which there is & perding motion o guash.

AT&T, COMCAST, CHARTER & COX

&) Whether, when, and by what means Piaintiff's counsel has contacted John Doe 134, the

movarnt in ECF No. 25.
Plaintifi’s counse! has not aitempted lo contact the unidentified individual referred 1o by the Court as

~John Doe 134.7

7} Whether, when, and by what means Plaintiif's counsel has contacted or attempied {o
contact Messrs. Ferliio and Smith.
Plgintiif's counsef altempled to coniact Mr Feriiio by U.S mait. Plaintiff's counsel atiempted to coniact Mr.

Sith by U.S. mail.

2 A list of the IP addresses for which Plaintiff's counssi recsived subpoena returns ard
whether the ISP provided ali the categeries of information requested by the subpoena. i the ISP
did ot provide all categories of information, identify which categoties of information were not
providad. -

29 of 121
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iP Address  © Missing emaif 78.200.128.112 Fhone,
68.126.204.146 Phone, 69.107.91.212 Phone, email
email ) email 76.254.41.180  Phone,
£8,127.118.133 Phone, © £9.108.98.77 Phone email
email £9.227.70.213 Phone 99.183.240.55 Phone,
§9.107.102.11 Phone, 71.138.12.128 Emall email
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99.183.242.47 Phone, 24.513.184 Email 76.126.66.211 Email
email 67.161.66.97 Email 98.192.186.87 Email
08.183.243.142 Phone, 67.186.151.220 Email 98.207.248.39 Email
email 67.168.107.114 Emall 98.208.108.119 Email
99.24.161.31 Phone, 67.180.56.26 Email §8.210.218.152 Email
emzil 67.181.128.221 Email £8.210.25.174 Emal
85.41.79.188 Phone 67.187.248.184 Emall 8B.234.128.170 Emait
208.237.232.57 Phone 71.188.158.3% Email 98.234.38.72 Email
58.113.62.22 Emait 71.202.113.108 Email 98.234.55.148 Email
742123248188 Emall 71.202.248.178 Email $8.245.213.208 Emad
2423222237 Email 76.103.48.184 Email £88.101.114.52 Emal
24.23.6.73 Email 78.1268.155.41 Emaii 72.197.2313 Phone,
24.4,144 238 Email 78.128.36.154 Email - emafl
g3 £ jist of the BHTorrent copyright infringement eases invoiving muitiple joined Johh Doe
Defendants filed Plaintifls counsel’s law firm or predecesseor firm in federal court. identify the
case by name, casse numbet, court, and filing date. For each case, indicale how many Doe
3 Dafehdants were aciually served.
Although our recotds indicate that we have filed suifs againsi individual copyright infringement
defendanis, our records indicate that no defendanis have been sérved in the below-listed cases.
Case Name Case Number Court  Filing date
B Lighispeed Madia Corporation v. Does 1-8 &:11-ov-02261 ND CA 5511
MCGIP, LLC v. Does 1-3 3:it-cv-02262 ND CA 5/6/11
CP Productions, inc. v. Dees 1-300 1:10-cv-08255 NG I o210
Future Blue, Inc. v, Does 1-300 1:10-cv-06256 NODIL 9/28/10
2 First Time Videos LLC v. Does 1-500 1:10-cv-06254 NDIL 8/26/11
Hard Drive Productions, inc.v. Does 1-100 1:10-0v-05808 NO L 92140
Lightspeed Media Corporation v. Does 1-106 1:10-cv-05604 ND L S2A10
Millennium TSA, Inc. v. Does 1-100 1:16-cv-058603 NO L 9720
Inn the Matter Of g Petittion By ingenuity13 LLC 2:11-me-00084 EDCA 10/28H11
Pacific Gentury International Lid, v. Does 1-101 4:11-cv-02533 ND CA 525111
Boy Bacer inc. v. Doss 1-10 1:11-cv-50592 Sb OH 82611
Hard Drive Productions, Inc. v. Does 1-10 t:11-cv-02880 ND I 5411
AR Boy Racer Inc. v. Doss 118 3:11-cv-00492 WD KY 8314141
CP Productions, Inc. v. Does 1-12 3:11-cv-02259 ND CA 5611
B Hard Drive Productions, inc. v. Does 1-11 1:11-cv-23033 SGFL 8/23/41
Hard Drive Productions, Inc. v. Doeg 1-12 1:11-ev-00585 S OH Bi26id
MCGIP, LtLC v. Does 1-14 1:11-cv-02887 ND L 4/26f11
CP Productions, inc. v. Does 1-14 1:11-0v22204 SBFL 617111
Hard Drive Productions. inc. v. Does 1-14 1:11-cv-02981 ND L 5/4{11
Paciiic Cenfury Internaiional LTD v. Does 1-14 1i1cv03118 NDL 5/16/11
Boy Racer Inc. v. Does 1-17 1:11-cv-05418 ND i 810/t
MCGIP, LLG v. Does 1-318 1:10-cv-08877 ND L 10/15H0
Hard Drive Productions, Iav. v. Does 1-i6 1:11-cv-23064 SOFL 82511
Harg Drive Productions, Inc. v. Does 1-18 1:4i-cw03108 ND WL 5710441
VPR Internationals v. Does 1-17 4:11-cv-01484 ND CA 3/28/11
First Time Videos LLC v. Does 1-18 4:11-cv-0806% SDIN B/14/t1
MCGIP. LLC v, Does 1-17 3:11-cv-50082 NDIL 39411
Boy Racer Inc. v. Does 1-17 1:11-cv-03097 ND L 5/9H 1
VPR International v. Does 1-1017 21 1-cv-02068 NG L 37811
Hard Drive Productions, Inc. v, Does 1-118 4:11-cv-01567 ND CA 3/3/11
Hard Drive Protiuctions, Inv. v. Does 1-18 1:11-0v-23032 SDFL 8/23/11
30 of 121
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MCGIP, LLC v. Does 1-18

Pink Lotus Entertainment LLC v. Does 1-20
MCGIP, LL.C v. Does 1-20

Millennium TGA, inc. v. Does 1-21

MCGIP, L1L.C v. Does 1-21

Hard Drive Productions, inc. v. Does 1-21
Hard Drive Productions. Inv. v. Does 120
AF Holdings LLC v. Does 1-2¢

diliennium TGA, inc. v. Doss 1-21

Boy Racer Inc. v. Does 1-23

First Time Videos LLG v. Does 1-23
Boy Bacer Inc. V. Dogs 1-22
MCGIP, L1 G v Does 1-24

Hard Drive Productions Inc. v. Dees 1-2
Openming Solutions, Inc. v. Does 1-2,
MOGIP, LLC v. Does 1-24

Hard Drive Productions, Inc. v. Dpoas 1-24
MGCGIPLILC v. Does 1-26

Hard Drive Productions, Iric. v. Does 1-27

First Time Videos LLC v. Does $-27

Pagiic Century Infernational Lid, v. Does 1-129
First Time Videos LLG v. Does 1-28

MCGIP LLC v. Doss 1-306 -

Hard Drive Productions, Inv. v. Doss 1-130

AF Holdings LLC v, Dogs 1-28

Hard Drive Preductions, inc. v. Doss 1-30
Pacific century internationat LTD v. Does 1-31
Hard Drive Preductions, inv. v. Dosgs 1-33
Hard Drive Productions, inv. v. Dons 1-32
MOGIP, L1 Cv. Doss 1-32

Pagciiic Ceniury Inlernational LTD v. Does 1-34
Hard Drive Productons, Ins. v. Does 1-35

Boy Racer Inc v. Does 1-34

AF Holdings LLG v. Does 1-135

Bubbte Gum Productions, LLG v. Does 1-37
First Time Yideos LLC v. Does 1-37
Openming Soiutions, inc. v. Does 1-39

First Time Videos LLC v. Does 1-541

Hard Drive Produgtions, Inc. v. Does 1-42

Firgt Time Videos LLC v, Doss 1-42

MOGIP, LLC v. Does 1-44

Pacific Century international LTD v. Does 1-44
Hard Drive Productions, inc. v. Doss 1-44

Pink Lok Entertainment LLC v, Does 1-468
First Time Videos LL.C v. Does 1-48

Hard Drive Productions. Inc v. Does 1-48
Pacilic Century International, LTD v. Does 1-48
Hard Drive Productions, Inc. v. Dess 1-48
Hard Drive Productions, Inc. v. Does i-48
MCGIP, LLC v, Does 1-48

MCGIP, 1LLC v. Does 1-1458

Hard Drive Productions, Inc. v. Does 1-51

Boy Bacer inc v. Does 2-52

Boy Racer Inc. v. Does 1-52

Hard Drive Productions, Inc. v. Does 1-83

Pink Lotus Enteriainment LLC v. John Does 1-53

‘@ m

5

3:11-cv-0i495
1:11-cv-03048
1:11-cv-04486
3:11-cv-02258
4:11-cv-01783
4£:11-cv-0005¢
1:11-0v-22208
3:11-cv-50491
st 1-ov-01738
1. 11-ov-00070
Hi-ov-05417
1:1i-0v-02084
1:11-cv-D4488
1:11-cv-03884
3:11-0v-00082
1:11-cv-02985
‘t 11-ov-02822
5:11-cv-03678
1:11-cv-(33863
1:11-cv-(32890
5:11-cv-D3681
1:31-cv-02982
5:11-cy-03680
4:11-cv-03826
O:11ov-01704
idt-ow-22102
3:11-0v-00064
&:11-0w-03827
1:11-cv-22208
$ritov-22210
1:11-cv-03857
1:11-cv-03866
1:i1-cv-23835
4:11-cv-03336
1:12-cv-00585
4:1t-cv-01875
3:11-cv-03311
T:11-cv-02D31-RLW
3:ti-ov-G1858
1:11-ev-DS0BE
F:11-cv-03098
1:11-cv-04825
1:1i-cv-02828
5:11-cv-02263
3:11-cv-03822
3:11-ov-01959
3:i1-cv-03823
3o 01857
1:3{-cv-09082
5:11-gv-01801
4:1 1-cv-02331
t:1i-ov-00414
5:11-cv-02834
5:11-cv-02328
3:11-cv-02330
$:11-0v-22103

b rq.m

ND CA
ND L
NDiL
ND CA
ND CA
SDIN
SDFL
WD KY
NDCA
S0 i
N L
MO L
ND L
ND I
SDH
ND 2
O IL
ND CA
ND L
NDIL
NO CA
NDIL
ND CA
ND CA
D MN
SDFL
NDIL
ND CA
SOFL
SDFL
NDIL
ND L
SDFL
ND CA
ND L
ND CA
ND CA
bC
ND CA
NDIL
ND L
MD
ND L
ND CA
ND CA
NDCA
ND CA
ND CA
NDIL
ND CA
ND CA
ND I
KO CA
ND CA
ND CA
SOFL

3/28/i1
5/8/11
71111
5/eitt
412711
5/20/11
6171114
B3/t
478111
B/10/11

SiAF
v‘4!

Tititi
B/7/11
2/2H1
5471

. 42751

FIZTH1
67711
{29111

712711
54411

7274
8igfit
Bt
B/9i1t

1221/11
8/3/11

517713

B/17711
67111
871

g/2311
7irit

12642
47611
ik

1171511
422111
12721614
51011

T8

4727711
5/6/11
8311

4722711
813141

4/22114

12/2111

4113111

5117111

810/t

6/147f1
11411

513711
B6/5/11
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MCGIP LLC v. Doas 1-55

Hard Drive Productions, Inv. v. Does 1-55
Hard Drive Productions. inc. v. Doss 1-58
AF Holdings LLC v, Does 1-1,058

Boy Racer Inc v. Does 1-680

AF Holdings LLC v. Does 1-82

AF Holdings LLC v. Does 1-162

Firsi Thne VYideos LLC v. Does 1-83
MCGIP, 11 C v Doss 1 f.:‘;r’%é

Hard Drive Productions . v, Does 1-168
Openming Solutions. Ins. v. Doas 1-585
Hard Drive Proguctions, Inev. Doss 185
Boy Hacer Inc v. Doss 2-71

Boy Racer inc. v. Does 1-71

Hearthreaker Produciions, inc. v. Does 1-71
Bay Bacer inc v. Does 1-73

First Tirne Videos LLC v. Does 1-76

Hard Drive Produgtions, Inc. v. Does 1-80
Bubble Gum Productions, LLC v. Doss 1-80
Hard Drive Produsiions, inv. v. Doss 1-84
Pacific Century International LTD v. Does 1-87
First Time Videos LLC v. Does 1-186

Hard Drive Produciions, inc v. Boes 1-87
Hard Drive Produdtions, fng v. Does 1-188
Hard Drive Productions, Inc v. Does 1-87
Hard Drive Productions, inv. v. Does 1-90
First Time Videos LLC v. Doss 1-294

Hard Drive Productions, Inv. v. Doss -1 é05
AF Holdings LLC v. Does 1-86

AF Holdings LLC v. Does 1-87

Boy Hacer inc. v. Does 1-88

2

3:11-cv-03312
1:11-cv-02798
4:11-ov-02537
1:12-0v-00048
3:11-cv-01738
1:11-cv-00583
1:11-cv-23036
1:11-0v-03837
1:10-cv-07875
5:11-0v-03682
1-cv-Gi883

it
;2 1-cv-02833
tii-ov-0iS58
1:11-ev-02868
31i-00{32834
1:11-cv-0383%
5:11-cv-02535
1:12-cv-20367
5:11-cv-03848
S3:11-cv-02915
3:11-0v-03310
3111002333
311-0v-01566
S:1t1-ov-03004
5:11-¢cv-03825
31 t-cv-02916
1:i1-ov-01741
3:11-cv-03335
4:11-ov-030687
F:11-cv-02536

Grinn - (3
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ND CA
NDIL
ND CA
DC

ND CA
S0 OH
SDFL
ND L

Ay 38

oC

ND CA
ND CA
ND CA
NDH
NE CA
ND WL
NG CA
SO FL
ND CA
NDCA
ND CA
ND CA
ND CA
NE CA
ND CA
ND CA

ND CA
NO CA
ND CA

716111
4727111
52511
1z

4/8/11

525411
6/6/11
5/25/11
1/30/12
712611
1411
/6111
511411
313171
BA7A1
8/3/11
614711
9/27/41
7171
82T
52511
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IN THE CIRCUIT COURT OF THE TWENTIETH JUDICIAL CIRCUIT
ST. CLAIR COUNTY, ILLINOIS
LAW DIVISION

LIGHTEPEED MEDIA CORPORATION,

d
1

1o
P

Petitioner,
v.

AT & T INTERNET SERVICES, BRADLEY
UNIVERSITY, CEBRIDGE CONNECTIONS,
CELLCO PARTNERSHIP D/B/A VERIZON
WIRELESS, CLEARWIRE US LLC, COMCAST
CABLE HOLDINGS, LLC, EASTERN ILLINOIS
UNIVERSITY, FAIRPOIRT
COMMUNICATIONS INC., FRONTIER
COMMUNICATIONS OF AMERICA. INC,,
HARGRAY COMMUNICATIONS GROUP, INC,,
HOSTFORWEB INC., HOSTING

SERVICES, INC., MEDTACOM
COMMUNICATIONS CORP., MKE BRIDGED
CIRCUITS, NORTHERN ILLINOIS
UNIYERSITY, NORTHWESTERN
UNIVERSITY, PAETEC — STARNET DIVISION,
PEINET, INC., RCN CORPORATION,

SANCTUARY HOST, SENTRAL Y
ASSEBMBLIES & COMPONENTS,  ST.CLAIR COUNTY
. UNIVEBRSITY OF ILLINGIS AT CHICAGO, )
- VERIZON ONLINE LLC, WAYPORT, INC,, and | NOV g - 2011
~ WIDEOPENWERST ILLINGIS
oé’a.éxﬁ-k . dyses
Eespondents, 22 CIRGUIT CLERIK

e St st San? o St St e Vi N S Lo Vvt St i’ vl Yae? rass? Y’ Mroert” St Nt e g s? gl St Nomper? Srn? e

ORDER GRANTING PETITION FOR DISCOVERY BEFORBE SUTT TO JIDENRTIFY
RESFONSIBLE PERSONS AND ENTITIES

THIS CAUSE, having come before this Court on Petitioner’s Petition for Discovery
before Suit to Identify Responsible Persong and Bntities (“Petition™), and the Court having

reviewed said Petition, the Memorsndmm of Law filad in support thereof, and being otherwise

duly edvised in the premises, it is hereby

3
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ORDERED AND ADIUDGED a2 follows:

1. The Petition ig GRANTED.

2. Petitioner may serve each of the Internet Service Providers (“{SPs™) listed in
Exhibii A to the Pstition with 2 subpoena commending each ISP te provide Petitioner with the
trus name, sddress, telephone number, e-maii address, Media Access Conirol ("MAC™) sddress
Tor each of the Jobn Doss (rersinafier “Does™) to whom the ISF assipned an Internet Protocol
{*IP"} address a5 set forth on BExhibit A to the Petition. Petitioner shell attach to any such
subpoena a copy of this Order, Bach ISP served with a subpoona pursuant to this Order shall
comply with it.

2, Pciitioner may also serve a subpoena in the same manner as sbove on any ISP that

is identified in response to & subpoens gs a provider of internet servicas to one of the Doas.

4, Each of the ISPs that qualifies ag a “cable operstor,” as defined by 47 U.5.C. §
522{5;, which states:
the feem “oebls operator” mezns eny person of group of persons:

{A)who provides cable service over g cable system snd directly or through one or
more affiliates owns z significant interest in such csble system, or

{Bywho otherwisc conirols or is respoﬁsfbie for, through any amrangement, the
mazoagement and operation of auch 5 cable system|,]

skall comply with 47 U.8.C. § 551{c)}{2)(B), which states:
A cable operaior may disclose such [personal identifying] information if the disclosure
is . . . made pursuant to a court order autharizing such disclosure, if the subscriber is
notified of such order by the person to whom the order is duected[,]
by sending a copy of this Order to sach Doc.
5, The subposnaed I3Ps shall not requirs Petitioner to pay & fee in advanee of

providing the subposnasd information; nor shell the subpoenasd ISPs required Petitioner fo paye
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fee for an TP address that is not controlled by such ISP, or for duplicats IP addresses that resclve

to the same individual, or for ac IP address that does not provide the name of a wnigue individual
or for the ISP’s internal cots to notify its customers. If necsssary, the Court shall resolve any
dispuies between the ISPs and Petitioner 1 regarding the resgonableness of the amoumnt proposed to

4

be sharged by the ISP afier the subpoenaed information is provided to Petitioner.

£

£

Petitioner may only use the information disclosed in response to & subpoens
scrved on en ISP for the purpose of identifying the unknown Docs so Petitioner eau protect and

suforee its tights as set forth in its Petition.

DONE AND ORDERED in Chambers at St. Clair County, lilinois this 57

day of A e 2011.

%ﬁ@/f

CIRCUTTCOURT ] JUDGE

{
NOV 5 - 2011

2 Thbheie
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DEC-29—-2811 15:51 STH DIST CLERK 618 242 9133 P.g1/83

JOHN J. FLCGOD
CLERK
{818) 242-3120

STATE OF ILLINOIS
APPELLATE COURT
FIFTH DISYTRICT
14tg & MaiN STREETS

F.0. Box 887
M7, VErNON, IL 62864-0018
12/29/11
Troy A. Bozarth
HepleBroom LLC
130 North Main Street
P.O.Box 510
Edwardsville, IL. 62025

RE: Lightspeed Media Corporation v. AT&T Internef Services, ef al.
St. Clair Couunty No. 11-L-621
Gen. No.: 5-11-6566

Dear Counsel:

Enclosed herewith please find a copy of an Order entered today in the above cause.
Yours very truly,

John ¥. Flood, Clerk

JIE/ s
Enclo.

ce: Paul A, Duily
Hon. Kzhalah A. Dixon, Circuit Clerk, with Certified copy of Order

l
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NO. 5-11-0566

IN THE

618 242 9133 P.@2-83

FILED
DEC 2 3 261

APPELLATE COURT OF ILLINOIS. JﬁH& 3 FLEOD

FIFTHDISTRICT,

CLERK APPEL ATE SRy, 5™ g,

LIGHTSPEED MEDIA CORPORATION,
Petitioner,
L'

AT&T INTERNET SERVICES, BRADLEY
UNIVERSITY, CEBRIDGE CONNECTIONS,
CELLCO PARTNERSHIP d/b/a VERIZON
WIRELESS, CLEARWIRE US LLC,
COMCAST CABLE HOLDINGS, LLC,
EASTERN ILLINOIS UNIVERSITY,
FAIRPOINT COMMUNICATIONS, INC.,
FRONTIER COMMUNICATIONS OF
AMERICA INC., HARGRAY
COMMUNICATIONS GROUP INC.,
HOSTFORWEB INC., HOSTING SERVICES,
INC., MEDIACOM COMMUNICATIONS
CORP., MKE BRIDGED CIRCUITS,
NORTHERN ILLINGIS UNIVERSITY,
NORTHWESTERN UNIVERSITY,
PAETEC-STARNET DIVISION, PSINET,
INC., RCN CORPORATION, SANCTUARY
HOST, SENTRAL ASSEMBLIES &
COMPONENTS, UNIVERSITY OF ILLINOIS
AT CHICAGO, VERIZON ONLINE LLC,
WAYPORT, INC., and WIDECPENWEST
ILLINOIS,

Respondents,

VERIZON ONLINE LLC and AT&T
INTERNET SERVICES,

Respondents-in-Discovery-Appellants.

wv\-«'v\.—'wvvwwwvvvwrw\-./‘.../w\../\-..r\.-'\../u‘-_/vxwvv\.—m.«fwmw\w\.«

Appest from the
Cireuit Court of
St Clair County.

No.: 11-L-621

ORDER
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DEC-28-2a11 15:51 STH DIST CLERK 618 242 9133 P.B3/@3

This cause coming on to be heard on the metion for stay pending appeal, filed by
Verizon Online LLC and AT&T Internet Services, Respondents-in-Discovery-Appeliants,
and the court being advised in the premises:

T 13 THEREFORE ORDERED as foliows:

The court will exercise its discretion pnder Supreme Coiwt Rule 361(d) and act upon
appellants’ motion for stay prior to the time for filing a response has expired.

Appellants’ motion for stay pending appeal is GRANTED.

The clerk shall notify the parties (by fax and by surface mail) and shal transmit to the

clerk of the Cirenit Cowrt of St. Clair County (by fax and by surface mail) a certified copy

of this order granting the stay,

TOTAL P.83
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e

wllemskl
I T%EE

JOHN J. FLOOD
CLERK
(818} 242-3129

STATE OF ILLINOIS
APPELLATE COURT
FierTH DISTRICT
14tve & MAIN STREETS
P.O. Box 867
iT. YERNON, 1L 62864-8018

P

£

February 10, 2012

Michael O'Malley
Carey, Danis & Lowe
5111 West Main Strest
Belleville, IL 62226

Paul A. Duffy

Prenda Law, Inc.

161 North Clark S, Ste. 3200
_ Chicago, IL 60601

RE:  Lighispeed Media Corporation v. AT&T Internet Services, et al.
Appeliate Court No. 5-11-0566
S. Clair County No. 11-1-621

Dear Counsel:
Enclosed please find an order which was filed today in the above cause.
Very truly yours,
John J. Flood, Clerk

JIF/reo /
Fnciosure V4
e Troy A. Bo '

Hon. Kahalah A. Dixon - St. Clair County Circuit Clerk

RECEIVED FEB 13 2012
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NO. 5-11-0566

APPELLATE COURT OF ILLINOIS

FIFTH DISTRIC

LIGHTSPEED MEDIA CORPORATION,
Petifioner,

Appeal from the

Circnit Court of
St. Clair County.

¥.

AT&T INTERNET SERVICES, BRADLEY
UNIVERSITY, CEBRIDGE CONNECTIONS,
CELLCO PARTNERSHIP d/b/a VERIZON
WIRELESS, CLEARWIREUSLLC,
COMCAST CABLE HOLDINGS, LLC,
EASTERN ILLINOIS UNIVERSITY,
FAIRPOINT COMMUNICATIONS, INC.,
FRONTIER COMMUNICATIONS OF
AMERICA INC,, HARGRAY
COMMUNICATIONS GROUP INC,,
HOSTFORWEB INC., HOSTING SERVICES,
INC., MEDIACOM COMMUNICATIONS
CORP., MKE BRIDGED CIRCUITS,
NORTHERN ILLINOIS UNIVERSITY,
NORTHWESTERN UNIVERSITY,
PAETEC-STARNET DIVISION, PSINET,
INC., RCN CORPORATION, SANCTUARY
HOST, SENTRAL ASSEMBLIES &
COMPONENTS, UNIVERSITY OF ILLINOIS
AT CHICAGO, VERIZON ONLINE LLC,
WAYPORT, INC., and WIDEOPENWEST
ILLINOIS,

No.: 11-L-621

Respondents,

YERIZON ONLINE LLC and AT&T
INTERNET SERVICES,

wvvwvw\,/vvwluwvwvwxwvvwvvv\-..a\...avv».../\.ﬂw\..a\.z'w\.../\../v

Respondents-in-Discovery-Appellants.

ORDER
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This cause coming on to be heard on the court's own motion, and the court being
advised in the premises, finds:

That on January 3, 2012, petitioner, Lightspeed Media Corporation, filed a "Motion

]

to Reconsider the Appe

ez v t < o - 2 u AT R
ol er the Appellate Court's Grant of Respondents, Verizon Online LLC'S and AT

LR 1

" Internet Services', Motion to Stay Pending Appeal,” zlong with a memorandum in support
thereof: -

That on January 6, 2012, petitioner filed "Petitioner's Aﬁ;endment to its Memorandum
in Support of its Motion to Réponsider the Appeliate Court's Grant of Respondents, Verizon
Online LLC'S and AT&T Internet Services', Motion to Stay Pending Appeal”;

That on January 20, 2012, petitioner filed a Supporting Rec‘ord in support of its
aforesaid motion in the form required by Supreme Court Rules 328, 361;

That on January 20, 2012, Verizon Online LLC and AT&T Internet Services,
respondents-in discovery, filed a "Response to Petitioner's Motion to Reconsider the
Appellate Court’s Ruling on Respondents-in-Discovery Verizon Online LLC and AT&T
Internet Services' Rule 305(d) Motion to Stay i’ending Appeal”;

That on January 23, 2012, petitioner filed "Petitioner's/Appelles's Motion to Dismiss
Respondents'/Appellants’ Verizon Online LLC's and AT&T Internet Services' Appeal for

Lack of Subject Matter Jurisdiction";

Motion to Dismiss for Lack of Subject Matter Jurisdiction.”
IT IS THEREFORE ORDERED as follows:

2
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Petitioner's Motion to Reconsider Grant of Stay Pending Appeal is denied.
Petitioner's Motion to Dismiss Appeal for Lack of Jurisdiction is denied.

The Record on Appeal is due March 1, 2012.

wh

. et riafie A .
Respondents-Appellants’ brief is due April

, 2012.
Petitioner-Appellee's brief is due May 10, 2012.

Respondents-Appellants' reply brief, if any, is due May 24, 2012.

C233
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To: Page 7 of 69 2011-11-18 12:46:00 GMT-06.00 19542060846 From: Lisa Howard

IN THE CIRCUIT COURT OF THE ELEVENTH
JUDICIAL DISTRICT IN AND FOR
MIAMI-DADE COUNTY, FLORIDA

LIGHTSPEED MEDIA CORPORATION, 31-343450432
CASE NO.
Plaintiff,
Tudge:

¥,

DOES 1-164, et % GIISINAL MLED

o 00T 19 20
Deiendaant. B THE 9FFICE g

s ;

COMPLAINT IN EQUITY FOR PURE BILL OF DISCOVERY

Plaintff, Lightspeed Media Corporation, a foreign corporation, hereby sues unknown

Doe Defendants, and alleges as follows:
NATURE OF THE ACTIOR

1. Through this Complaint, Plaintiff seeks to identify several unidentified Doe
Defendants (hereinafier “Does”) so that Plaintiff may file a computer fraud and abuse action
against each of them.

THE PARTIES

2. PlaintifT is 2 corporation organized and existing under the laws of the State of
Arizona, with its principal place of business located in Arizona,

3. Does are known to Plainiiff solely by an Internet Protocol {*1P”) address givento
Doss by the Doss” Internet Service Provider (“ISP”). An IP address is a unique number that is
assigned to Internet users by an ISP at a given date and time. An ISP generally records the time
and dates that it assigns each IP address to a subscriber and maintains for a period of time 2

record of such an assignment fo a subscriber in logs maintained by the ISP.

1
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2011-11-18 12:46:00 GMT-06:00 18542060846 From: Lisa Howard

16.  Hacking is the act of gaining access without legal anthorization to a compater or
computer system. This is normslly done through the use of special computer programming
software. This passwosd cracking saftware repsatediy sttompts 10 gusss & passwor uniil the
comrect password is ascertained. The softwars con stfernpt 2 grest sumber of passwords in g
short peried of time, sometimes sven 2 million per secozd, making this type of sofiware very
efficient at obinining the password, Individuals that ntilize this tyne softwars are called backers

11.  Once a password is obtained, the hacker has unautborized access to the protected

content a5 Jong as the password remains valid. Somsiimes & hacker will post the hacked
password on a hacked password website, making it available to the members or visitors of that
website. The hacker may even charge individuals for nee of the hacked password and make a
profit off of the Ioss and harm ke or she hes caused (o the website owner or users. There arenot
necessarily any limits on how often or by how many psople a pagsword can be used, so a single
hacked pesswerd can potentially allow unauthorized access to limitless numbers of individaals.
FACTUAL ALLEGATIONS

12.  Plainfiff is the owner and operator of an adult entertainment website, Plaintiff
invests significant capital in maintaining and cpernting this website. Plaintiff makes the website
availsble only to those individuals who have been granted access to Plaiatiff"s website content
{i.e. paying members). This aceess is given to members of the Flatntiff"s websiie who sign-up
and pay & fee to access the content. Access to this content is protected by a password assigned to
eech individual member.

¥ The technical definition of “hecker™ is actually nrch broader and inchudes anyone who modifies & computer
symmmmpﬁshagml—whe&sw&omedmm:(mmﬁhrmammm} & “cracker" is

the tzchnically correct definition of someone who gaing unauthorized acosss to a computer. Howevez, te common,
popular definition of “lincking™ is generally undersiood io be that of 8 “cracker.” In this document any references 1o
“hecker” or “hacking™ will refer to thelr commeon definltion of “cracker” or “cracking.”

3
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13.  Does in this case gained unauthorized access to Plaintiff’s private website. Does
used 3 hacked password to gain urlawful aceess to the member's sections of Plaintiffs websites.
Through these becked passwerds Docs covld consume PlaintiTs conlent 25 though they ware
ectesl members. They could even dowsload Plaintiffg privale content and dissemdnats that
informatien to other unsathorized individuals.

14.  Since Does sccess the website through ¢ kacked password, they are not requived
to provide any identifying personal information, such as their true names, addresses, telephone
pumbers or email addresses. Do2s can only be identified by their IP addresses.

i5.  Plaintif retained Arcadia Data Security Consultants, LLC (“Arcadia™) to identify
the IP addresses associated with the hackers that use hacked passwords and the Interpat o access
Flaintifi"s private website and content.

16.  Arcadia ysed forensic software named Trader Hacker and Intruder Evidence
Finder 2.0 (T.H.LE.F.) to detect hacking, unauthorized access, and password sharing sctivity oa
Flaintiff's websites. The individoals committing these unlawful activities are identified by their
P addresses as well as the dates and times they unlawfully accessed Plgn'ntiff’ 8 webs:tm

17.  Once the IP address and date and Gme of unlawtl access were ascertained,
Arcadia used publicly available reverse-lookup datebases on the Intemet to determine what ISP
issued the IP address. This information is sei forth in Exhibit A.

18.  In additicn to logging IP addresses, Arcadia’s software logged other important
irformastion into a uniform database, such as the specific websites that were unlawfilly soceseed
znd the files that were downleaded during that unauthorized access, A sumiasrization of this
information is set forth in Exhibit B.

19. A declarstion attesting to Arcadia’s software is attached as Bxhibit C.
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COUNT I: PURE BILL OF DISCOVERY
20.  The sllegations contained in the preceding paragraphs are hereby re-alleged as if

21.  Ezch Dos used one or more hacked passwords 1o galn snauthorized sccess o
Fisintiff’s websile and protected content in direct viclation of the Computer Fraud and Abuse
Aot 1IBULS.C. B 1830, A privete right of acfon exists mader the Aot snder 13 ULS.C. § 10305,

3 e 7 =5 = J A

22 e above alleged facts support claims of computer fraud and abuse by Plaintiff

=

against Does. Plaintiff will be an actual pasiy, and not merely @ witness or other third party o
the claims brought a2gainst Daoes.

23.  Flaintiff does not know Doss true identities, Each of Does’ true identities are
known only to each Doe and by the ISP to which each Doe subscribes.

24.  Plaintiff sesks the name, address, teleshone number, emeil address, MAC address
and any othsr form of information that may be used to identify Docs. Plaintifis interesied in
and eniitied to this information so that Plaintiff may bring claims of computer freud and abuse
agsinst Does.

25.  Plaintiff has = right to the relicf songht in order to identify the unknown Does,
which is a condition precedent to Plaintiff serving process upoa such Doss.

26.  The discovery scught is material to Flaintif's anticipated actions at law.

WHEREFORE, Plaintiff respectfully requests that the Court entes g judgment:

(A}  Authorizing Plaintiff to serve subpoenas to compel the ISPe listed in Exhibit A to
this pleading to turn over the following personsl identification information it comently possess,
anr?;mayidenﬁfyinﬁw future during the cousse of this litigation, for each IP address linked to
each individual Doe described in Exhibit A to this pleading:

C238
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» True Name;
* Address;
= Telephone Nomber;
s BE-mail Address; and
# Medis Access Control Address.
{8}  OCrdering the I8Ps served with Plaintiffs subposaas pursuast o this Cout's
authorization to respond to Plaintiff’s subpoeenss ip their entirety.
(C}  Gramnting Plaintiif sach other and further relief as this Court deems just and
propes.
Respectfnlly submitted,
LIGHTSPEED MEDIA CORPORATION
DATED: QOctober 18, 2011
By: £
JOANNE DIEZ—FIofida Bar No. 276110
Attorney E-Mail Address:
Jjodiez@wefighipiracy.com
Steele Hansmeier, FLLC
1111 Lincoln Read, #400
Miami Beach, FL. 33139
Telephone: {305) 531-2303
Telecopier: (305} 748-2103
Attorney for Plaintiff
&
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CERTIFICATE OF SERVICE
1 hercby centify that on f’ 2 ( 7— . 2011, I served the foregoing document

LI ST Tu (e P, 1 Pep e, - ~ 3 -
v hand-delivary on the persons sot forth on the servics list,

JIoanne Diez, Esg f/"

e
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Locke
Lord

Attorneys & Gounselors oot Te

February 27, 2012
Via E-mail and U.S. mail

Michae!l O'Malley
Carey Danis, & Lowe
5111 W. Main Street

Belleville, IL 62228

Re: Lighispeed Media Corporation v. John Doe, No. 11-L 683, in the Circuit Court of
the Twelfth Judicial Circuit, St. Clair County, lllinois

| am writing on behalf of entities denoted by you as AT&T Internet Services,
BeliSouth.net, Celico Parinership dfb/a Verizon Wireless, Centurylel Internet Holdings
inc., Cox Communications, Inc., Embarg Communications, inc., Qwest Communications
Company LLC, Verizon Online LLC, and Wayport, Inc. (colleclively, the “Objecting
1SPs”} with respect to subpoenas that have been or may be issued io any of them in the
above-referenced proceeding. This proceeding and the discovery sought therein are
unduly burdensome, improper, and an cobvious attempt to circumvent the rights and
interests of the Objecting ISPs and what appears 1o be in excess of six thousand five
hundred (6,500) unnamed, unrepresented “co-conspirators” located across the country.

In this proceeding, Plaintiff simultaneously maintains that the alleged “co-conspirators”
are not pariies, and therefore that personal jurisdiction, venue, and related proceduyal
issues do not matter, but also that the “co-conspiraiors® are part of an actionable
conspiracy and therefore the court should order discovery from the ISPs.! At bottom,
there is no legitimate or factual basis for the contention that a single, unnamed, alleged
“hacker” {i.e., the single John Doe defendant} “conspired” with thousands of other
unnamed, alleged “hackers,” in connection with activity allegedly involving multiple,
unspecified websites and allegedly occurring over a period of time spanning four
calendar months. Cf. Reuter v. MasterCard Infl, Inc., 397 IL.App.3d 915, 827, 921
N.E.2d 1205, 1216 (5th Dist. 2010} (“Civil conspiracy is an intentional tort.”).

' Put another way, Plaintiff wants €o‘implicate thousands of individuals in this lawsuit in order fo obtain
their personally identifiable information, but Plaintiff does not want the interests of those thousands of

individuals to be actually considered by the court.
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Michael O'Maliey
February 27, 2012
Page 2

In actuality, Plaintiff does not seek the ISPs’ subscriber information in order to amend is
suit and sue identified individuals in state court in St. Clair County, lllinois. Rather,
Plaintiff seeks to obtain a trove of personally identifiable information in order to coerce
settlement from thousands of Internet subscribers located across the country, many of
whom may not be the individuals whe allegedly committed any wrongs.

Plaintiff has not and cannot show “good cause” for obtaining early discovery as to the
thousands of alleged “co-conspirators” pursuant fo llinois Supreme Court Rule 201(d).
llincis Supreme Court rules limit discoverable material to that "relevant to the subjec
matter involved in the pending action.” S. Ct. Rule 201(b){1). The right ic discovery is
limited to the disclosure of matiers that will be relevant to the case at hand in order {o
protect against abuses and unfairness, and a court should “deny a discovery request
where there is insufficient evidence that the requested discovery is relevant or wilt lead
to such evidence.” Youle v. Ryan, M.D., 349 liL App.3d 377, 380-381, 811 N.E.2d 1281,

1283 (4th Dist. 2004).

Here, Plaintiff's allegations and evidentiary support are limited fo alleged wrongdoing by
individuals acting separately, and are devoid of any indicia of conspiracy.” There is no
legitimate basis for Plaintiffs assertion that thousands of unnamed, unrepresented
individuals allegedly “conspired” with the single John Doe defendant to commit any

2 Courts dealing with similar suils have repeatedly recognized that a given Internet subscriber may not be
the individua! who was actually using the Internst account in guestion. E.g., Digital Sin, Iac. v. Doe, No.
1:12-cv-00126, 2011 U.S. Dist. LEXIS 128033, &t *5-6 (N.D. Cal. Nov. 4, 2011) ("[PlaintiiTs] [cJounse]
stated that the true offender is often the “teenaged son ... or the boyiriend if it's a lady.’... Alternatively, the

perpetrator might turn out to be a neighbor in an apartment building that uses shared IP addiesses or a
dormitory that uses shared wireless networks.”). Courts have also recognized that the sexually explicit
subject matier involved, as well as the costs of engaging legal counsel, may lead an individual to settle
regardless of culpability. £.g., MCGIP, LLC v. Doe, No. 4:11-cv-02331, 2011 U.S. Dist. LEXIS 108108, at
*8 n.5 (N.D. Cal. Sept. 16, 2011) (*[Slubscribers, ofien embarrassed about the prospect of being named
in a suit involving pornographic movies, seitle.... Thus, these mass copyright infringement cases have
emerged 2s a2 strong iool for leveraging seftlements — a toot whose efficiency is largely derived from the
pleintiffs’ success in avoiding the filing fees for muitiple suits and gaining early access en masse o the
identities of alleged infringers.”); K-Beech, Inc. v. Does 1-85, 11-CV-00469 at 4 (E.D. Va. Oct. 5,2011)
ECF No. 8 (“This course of conduct indicates that the piaintiffs have used the offices of the Court as an
inexpensive means o gain the Doe defendants’ personal information and coerce payment from them. The
plaintiffs seemingly have no interest in actually lifigating the cases, but rather simpiy have used the Court
and its subpoena powers to obtain sufficient information to shake down the John Does.”).

% Even the fimited evidentiary basis that Piainiiif has provided is particuiarly suspect, given that Piaintiff's
owner is also its purported forensic investigator. (See Compl. § 14 ("Plaintiff retained Arcadia Data
Security Consultants, LLC (‘Arcardia’) to identify {P addresses...”) Certif. of Disclosure {Declarant Steve
Jones, Founder and CEO of Arcadia and programmer of the sofiware used is also ihe owner of Piaintiff).)
It is also notable that Plaintiff vaguely complains of password-sharing, and evidently bases its
"conspiracy” allegations on such activity, yet Plaintiif evidently did not record the passwords allegedly
used by any of the thousands of allegedly conspiring “hackers,” and Plaintiff evidently does not employ
even basic security measures that would, for example, prevent excessive use of any given “hacked”
password. {See Compl. Ex. B; Decl. of Steve Jones 1 6 (“There are no limits to the number of individuals

that can use a single hacked password..."}.)
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particular legal wrong. The elements of a conspiracy are (i) an agreement between two
or more persons to participate in an unlawful act, or a lawful act in an unlawful manner;
(ii) an injury caused by an unlawful overt act performed by one of the parties; and
(iii} that the overt act was done pursuant to and in furtherance of the common scheme.
Vance v. Chandler, 231 L. App.3d 747, 750, 597 N.E.2d 233, 236 (3rd Dist. 1992).
Plaintiif has made no showing of any communication or contact at all between the John
Doe defendant and any of the thousands of alleged “co-conspirators,” let alone any
agreement as to any comunon scheme. Redelmann v. Claire Sprayway, Inc., 375
HiLApp.3d 812, 924, 874 N.E.2d 230, 241 {ist Dist. 2007) {civii conspiracy complaint
must allege exisience of an agreement); see also Buckner v. AHantic Plant
Maintenance, inc., 182 W.2d 12, 23, 684 N.E.2d 565, 571 (ill. 1898) (in lilincis, plainiiff
must plead the facls essential io his cause of action; unsupported conclusions are not
sufiicient).

Plaintiff concedes that it seeks mass discovery herein prior to any assessment of
whether joinder is proper as to the thousands of implicated individuals artfully referred to
as “co-conspirators.” {(Mot. for Leave to Take Early Discov., Sec. IV (“Plaintiff may seek
in the future fo join any number of the co-conspirators to this suit so long as their joinder
is proper ....").) Moreover, even if joinder were proper, most of the alleged “co-
conspirators™ appear to be located ouiside lllincis and would not be subject to the
personal jurisdiction of this Court. See, e.g., Millenium TGA v. Doe, No. 1:10-cv-05603,
2011 U.S. Dist. LEXIS 110135 (N.D. . Sept. 26, 2011) (citing CP Productions, Inc v.
Does 1-300, No. 16 C 6255, February 24, 2011, order, Dkt. #32 (N.D. 1) (denving
motion for reconsideration of the court’s earlier order dismissing without prejudice all
300 Doe defendants in part because “there is no justification for dragging into an Hlinois
federal court, on a wholesale basis, a host of unnamed defendanis over whom personal
jurisdiction clearly does not exist.”)) {dismissing Doe defendant on personal jurisdiction

and venue grounds).

There is simply no "good cause” in Plaintiff's suit sufficient o warrant expedited
discovery to obiain the personaily identiiiable information of over six thousand internet
subscribers (i) who are not even alleged fo have any particular association with the
single John Doe defendant; (i) who may not even be the individuals who were using the
internet accounts when any wrongs were allegedly commitled; (i} as to whom this
Court is likely not to have personal jurisdiction or venue, and (iv) as to which joinder is
not likely to be proper. See Redelmann, 375 IL.App.3d at 927 (noting the trial court’s
“unwilling[ness]” to permit plaintiff to go on a fishing expedition where plaintiff “failed fo
explain how discovery will help him overcome the pleading deficiencies™—namely that
plaintiff failed to “plead facts that establish all the elements in his conspiracy counts”);
see also Evitts v. DaimlerChrysier Motors Corp., 359 Hl.App.3d 504, 514, 834 N.E.2d
942, 952 (5th Dist. 2005) (“Discovery is not necessary where a cause of action has not
been stated.”); accord First Time Videos, LLC v. Doe, No. CIV §-11-3478, 2012 U.S.
Dist. LEXIS 15810 (E.D. Cal. Feb. 8, 2012) (finding that plaintiff's “request to conduct
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Michael O’'Malley
February 27, 2012
Page 4

expedited discovery regarding all of the alleged co-conspirators is not reasonable and is
not supported by good cause”).

The Objecting ISPs request that Plaintiff withdraw all subpoenas that have been issued
to any of them in this proceeding, and that Plaintiff agree to refrain from issuing any
subpoenas to any of the Objeciing 18Ps or their sffiliales in connection with this
proceeding. lease et me know Plainiii’s response by the close of business on
Wednesday, February 28, 2012. I all outstanding subpoenas to the Objecting ISPs are
not withdrawn by then, some or 2li of the Objecting I1SPs intend 1o file motions to quash
and/or for & proteciive order, and to seek recovery of their atiorneys’ fees and cosis. |f
Piaintiii dces not withdraw sl pending subpoenas at this point, but decides fc do so
after the ISPs file motions for a_protective order and/or io guash (as_has been our
experience in_other, simiarly improper proceedings), please be advised that the ISPs
will nonetheless continue to seek recovery of their costs and atiorneys’ fees. because
those costs and attorneys’ fees could have been minimized or avoided had Plaintiff
withdrawn the subpoenas before such motions were prepared and finalized for filing.
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TROY A, BOZARTH HE HEPLERBROOM”-C . 130N, MANST.

LICENSED TN ILLINOIS POBOX 510
DIRECT DIAL: 618-307-1124 SAINT LOUIS » CHICAGO » SPRINGFIELD, iL EDWARDSVILLE, ILLINCIS 62025
TAB(RHEPLERBROOM.COM EDWARDSVILLE (Madison County), IL Pu: 618-656-0184

Fx: 618-656-1364

www.heplerbroom.com

February 28, 2012

Michael O'Malley
Carcy, Danizs & Lowe
5111 W, Main Straet

oV Lo

Believille, IL. 632264728

Inre: Lighispeed Media Corporation vs. John Doe
Case No.: 11-1-683
Our clients: Entities denocied by you as AT&T Infernet Services, BellSouth.net,
Cellce Parinership d/b/a Verizon Wireless, Centurytel Internet
Holdings Inc., Cox Communications, Inc., Embarq Communications,
Ine., Qwest Communications Company LLC, Verizon Online LL.C,
and Wayport, Inc. (collectively, the “Objecting ISPs™)

Dear Mike,

We received a request for a two day extension of the Wednesday, February 25, 2012
deadline o withdraw outstanding subpoenas contained in Bart Huffman’s letter to you dated
February 27, 2012. We would be agreeable fo the requested extension and will extend the
deadline until the close of business Friday, March 2, 2012. The extension is contingent upon the
additional agreement of the Plaintiff that the response date to all pending subpoenas to any of the
Objecting ISPs, which will otherwise remain in effect, will be moved to Wednesday, March 7,
2012, in order to allow time for the Objecting ISPs to file any motion to quash or other motion
they deem necessary should the subpoenas not be withdrawn.

Please confirm your agreement by signing below and returning this letter to me.

Respecifully,
o d B

Troy A. Bozarth
AGREED:

b o

Michael Oﬂ/lalley
for the Plaintiff

EX

S R —
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IN THE CIRCUIT COURT
TWENTIETH JUDICIAL CIRCUIT
ST. CLAIR COUNTY, ILLINOIS

LIGHTSPEED MEDIA CORPORATION, )
)
Plaintiff, )
)
vs. j] No.: 11-1-683
)
JOHN DOE, )
)
Defendant. 3
AFFIDAVIT OF LAUREN M. FINCHER
STATE OF TEXAS

o) % LN

COUNTY OF TRAVIS

BEFORE ME, the undersigned authority, personally appeared Lauren M. Fincher, who,
after being by me duly sworn, deposed as follows:

1. My name is Lauren M. Fincher. 1 am over 18 years of age, of sound mind, and
fully competent to make this Affidavit. I have personal knowledge of the matters stated herein,
and they are true and correct. 1 am an attorney with Locke Lord LLP (“Locke Lord™), which
represents Internet service providers (“ISPs”) Embarq Communications, Inc., Verizon Online
LLC, AT&T Internet Services, BellSouth.net, Cellco Partmership d/b/a Verizon Wireless,
Centurytel Internet Holdings Inc., Cox Communications, Inc., Qwest Communications Company
LLC, and Wayport, Inc. in the above-captioned case.

2. I have reviewed Plaintif®s Complaint in this matter that was filed on December

14, 2011 (“Complaint”) and its Exhibit B. I selected a sample of twenty-five IP address entries

B

AFFIDAVIT OF LAUREN M., FINCHER—PAGE 1
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from those listed on Exhibit B. Then, I reviewed generally-available resources to approximate
the geographic location of IP addresses, and my review indicated that the sample of twenty-five
(25) IP addresses from Exhibit B are associated with locations in fourteen different states:
Alabama, Arkansas, California, Illinois, Indiana, Massachusetts, Missouri, New Jersey, Ohio,

Pemusylvania, Scuth Carolina, Tennessee, Texas, and Virginia.

3. In addition, 1 reviewed four subpoenas that have been served by Plaintiff in this
matter. True and correct copies of those subpoenas as attached hereto as Exhibits 1-4, One of

the subpoenas was issued to Embarq Communications, Inc. (“Embarq”) and the other three
subpoenas were issued to Verizon QOnline LLC (“Verizon™). Each of the aforementioned
subpoenas include an attachment listing IP addresses. Using generally-available resources to
determine the Intemnet Service Provider (“ISP”) associated with a given IP address, I determined
the ISP associated with samples of ten (10) IP addresses from those listed in the subpoena
attachment for each subpoena, as discussed further below.

4. The subpoena attachment for one of the subpoenas served on Verizon lisis
approximately one hundred (100) IP addresses. See Exhibit 2. A spot-check of ten (10) of those
TP addresses reveals none that are associated with Verizon — rather, nine (9) are associated with
“Qwest” and one (1) is associated with “Telus™.

5. The subpoena attachment for another of the subpoenas served on Verizon lists
approximately one thousand one hundred (1,100) IP addresses. See Exhibit 4. A spot check of
ten (10) of those IP addresses reveals none that are associated with Verizon — rather, all ten (10)

are associated with “Comcast Cable Communications Holdings”.

FURTHER AFFIANT SAYETH NOT.

AFFIDAVIT OF LAUREN M. FINCHER—PAGE 2
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] - EA

Lauren M. Fincher

SUBSCRIBED AND SWORN TO BEFORE ME on the 19th day of March, 2012, to

certify which witness my hand and official seal.
GONZALES

Pqu:, State of Texas

AFFIDAVIT OF LAUREN M. FINCHER—PAGE 3
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